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PREFACE. 



The state of slavery in this country, so far as it can be ascer- 
tained from the latvs of the several independent sovereignties 
which belong to our confederacy, is the subject of the following 
sheets. This coniprises a particular examination of the laws of 
the states of Delaware, Maryland, Virginia, North Carolina, 
South Carolina, Georgia, Kentucky, Tennessee, Louisiana, 
Mississippi, Alabama ^and Missouri. With respect to there*- 
maining states, slavery, in some, having been abolished, and: in 
others, never tolerated, a cursory notice of a few of thSr laws, 
diiefly impottant for the evidence which they furnish of the 
right of these states to the appellation of non-slave-holdingy is 
all which the title or object of this work requires. 

The District of Columbia, though, in this connexion, not pro- 
perly denominated, a state, yet, from its important character 
in being exclusively within the jurisdiction of the Federal Go- 
vernment, deserves an equal share of attention. It happens, 
however, that this District in regard to slavery as well as midly 
other topics, is not regulated, integrally , by a code of laws en- 
acted for the purpose by Congress; — ^that body, having by an aety 
dated February 27th, 1801, declared, that, the part of the Dis- 
trict of Columbia which had been ceded to the United States hy^ 
the state of Virginia, should be governed by the laws which 
were then in force in Virginia, and the other part, which had 
been ceded by the state of Maryland, should in like manner be 
governed by the laws then in force in Maryland. But few al- 
terations have been made in the laws affecting the condition of 
slaves in either of the states just named, since the ^^ of t^* ,i 

act of congress; the quotations, therefoi*, given from tbeirte- " 

spective codes, being applied in conformity with the distinc^n ** - 
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establidied by Uie act of congress, may, with but little hazanl 
of erFOr^ be received aa the laws of the District of CoJumbia. 

Such provisions of th^ Constitution of the United States^ aa 
might be fitly introduced into this sketch, have been added 
in an appendix. Several acts of congress, will be found in- 
serted there alsa These, however, are not numerous, ainee 
from the peculiar relation which subsists between the Federal 
Government and the individual states, the former, except within 
the District of Columbia and the territories not yet incorpor^ 
ated into the union, as states, is restrained from the exercise of 
legislative functions on all subjects of a character exclusively 
municipal. 

The value of a work like the present, must depend, mainly, 
upon the authenticity of its materials. On this point, but little^, 
if any, exception can be justly taken. The most approved code, 
of each state, was sought for, and, in most instunces, obtained. 
The laws of Delaware, Maryland, Virginia, Geoi^a, Kentucky, 
Louisiana^ Mississip))!, Alabama and Missouri, have been cit^d,, 
from publications made under the express sanction of the seve-^, 
ral legislatures of these states. The laws of South Carolina have 
been drawn principally from a source entitled to equal consir 
deration. I mean the Digest by Judge Brevard* This, how- 
ever, having been issued from the press in 1814, it became ne- 
cessary to procure a work which would indicate the changes ef- 
fected by the legislature since that period. The second edition 
oikfames^ Digest, has been used for this purpose, and thou^ 
Hki^ first edition of this work is stated, in Griffith's Law Regis- 
ter, to have been imperfectly executed and not to deserve much 
reliance, yet, a second one having been called for, it seems fair 
|;o presume' that in this, the errors of the first have been cor- 
rected and its defects supplied. 

For the laws of North Carolina, as well as for the larger porr 
tion of those of Tennessee, recourse has been had to ^< Hay- 
wood's Manual." Professedly^ this work treats of the laws of 
North Carolina only, yet, as the territory which now composes 
l^nneaaee, was until April 2d, 179Q, included within the bounds 
of tfie {prmer state, and subject to its jurisdiction, it was judged 
exj^dient, when the separation took place, to provide that 



the kws of North Carolina should continue to be observed by 
the citizens of Tennessee, until severally altered or repealed by 
eomjietent lej^dative^uthority. By a copy, which I possess, of 
the kwB, of this latter state, applicable to slaves, it does not ap- 
pear that many such alterations or repeals have been made. I 
have, therefore, in general, omitted to mention specifically, that 
a particular hw of North Carolina, is also in force in Tennessee 
but have given the date of such law, if passed bajhre April 2d, 
1790, intending to apprize the reader, that in every citation of 
this kind, Tennessee should be classed with North Carolina, un- 
less the contrary be distinctiy mentioned. Legislative enact- 
ments emanating from the territorial government which $ue> 

ceeded the cession by North Carolina, and those also which have 

• 

been made by the state of Tennessee, are referred to, under 

the name oi Laws- of Tennessee, stating the year in which 
they were enacted, and the chapter in which theymay be found. 
In a treatise of no greater extent, than that which is here of- 
fered, it may he thought unnecessary to speak, in this plaee, of 
Hie-plan which has been observed. I allude to- the topic, chiefly, 
to avail myself of the opportunity which it affords, of acknow- 
ledging my pbligatioM, in this respect, to Jambb Stephbn,Esq. 
qfLondonj to whose comprehensive work^ <' The Slavery of 
the British. West India Colonies Delineatedf'^ I am als6 large* 
ly indebted for much valuable information. The tities J:o the 
chapters and sections into which this sketch has been divided^ 
will be found to correspond, in most instances, substantially^ 
and in some, verbally , with those employed by him. The rea* 
son of this adoption, will be evident, when it is recollected that 
the prominent features of slavery in the British West Indies^ 
and in our slave-holding states, closely resemble each other, and 
I could not hope to excel the model of so competent a master. I 
might also suggest as an additional reason, that Mr. Barclay 
ofJamaicayiti the work which he-has published as a reply to 
Mr. Stephen, has pursued the same arrangement Fas est ab 
hoste doceri. 
« Having been under the necessity of bringing together, the 
lawft of so large a number of independent states, it must be ob- 
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vious that considerable difficulty existed in assigning to each 
part its proper place, and giving to each its due effect, and at 
the same time, preserving the appearance of symmetry in the 
whole. As the best method of meeting this difficulty, when 
the provisions of different codes on the same point, were in the 
same language, or, as was most commonly the case, the same in 
substance but not in language, I have in general,' used a tran- 
script frome one code, and having noted, in immediate connex* 
ion, the work from which it was taken, have added, successive- 
ly, references to the otherjcodes. The words "5fwM7ar," and, 
^^nearly similar,^^ are sometimes interposed; — ^the puipose of 
which, needs no explanation. The titles of Hie different Digests 
being cited, seemed to me to render a perpetual repetition of 
the names of the States j unnecessary. In many occasions, there- 
fore, these are omitted. 

That the comments which I have offered on many of the laws, 
might the more readily be understood, and their propriety judg- 
ed*«f, I have, in almost every quotation which has^been made, 
given the exact words of the law, omitting such only, as were 
not essential to the perception of the legislative intent 

Of the actual condition of slaves, this* sketch does not pro- 
fress to treat. In representative republics, however, like those 
of these United States, where the popular voice so greatly in- 
fluences all political concerns, where the members of the legisla- 
tive departments are dependant for their places^ upon anntial 
elections, the laws may be safely regarded as constituting a 
faithful exposition of the sentiments of the people, and as fiir- 
nishing, therefore, strong evidence of the practical enjoyments 
and privations of those whom they are designed to govern. To 
the condition of ftiep($ssim members of the community, such 
as slaves, this latter deduc^n is, emphatically, applicable. I speak 
of the case of slaves generally. Their condition will, no doubt, 
in a great degree, take its q^mplexion from the peculiar disposi- 
tion of their respective masters ;-2-a consideration which operates 
as muchagainst as in favour of the slave: for it cannot b& denied, 
that there ase A^ny persons but little controlled by feelings of 
humanity, ^mrless restrained by the precepts of religion, many 
who "feeling power, forget righf 
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The very existence of slavery is calculated to produce the 
worst effects on the temper and morals of the masters. On this 
pointy and indeed^ on the general treatment of slaves by their 
masters, the most decisive testimony is borne, by Mr. Jeffer- 
son, in his Notes on Virginia. " The whole commerce be- 
tween master and slave," says he, <^is a perpetual exercise of 
the most boisterous passions — the most unremitting despotism 
on the one part, and degrading submissions on the other. Our 
children see this, and learn to imitate it: for man is an imitative 
animal. If a parent had no other motive, either in his own 
philanthropy or his self-love, for restraining the intemperance 
of pasnon towards his slave, it should always be a sufficient one 
that his child is present But generally j it is not sufficient. 
The parent storms^ the child looks on^ catches the lineaments 
of torathf puts on the same airs in the circle of smaller slaves j 
gives a loose to his worst passions, and thus nursed, edu- 
cated, AND DAILY EXERCISED IN TYRANNY, CANNOT BUT ^£ 
STAMPED BY IT, WITH ODIOUS PECULIARITIES. " 

Philadelphiay October 8th, 1827. 



ADVERTISEMENT. 

The kws of several of the states, being contained in Digests, 
in citing them, the names of the compilers have been generally 
given, and not the names of the states. Thus, the laws of 
Georgia are cited from ^* Princess Digest y*^ 1 vol. ; the laws of 
Sout% Carolina, some from ^^BrevardPs Digestj^^ 3 vols, and 
some, from '^ James? Digest,^^ 1 vol. ; the laws of North Cara- 
Una as well as a portion of those of Tennessee, (as explained in 
ihe preface of this sketch,) irom ^^ Haywood? s Manual J^ 1 vol.; 
the laws of Kentucky, from ^^ Lit tell Sr SwigerPs Digest, ^^ 2 
vols. ; the laws of Louisiana, to the year 1816, from ^^Martivfs 
Digest, ^^ 3 vols.; the laws oi Pennsyhania from ^^PuTdwt?9 
Digest,^^ 1 vol. ; the laws of •Alabama from ^^Toulmin^s Di- 
gest,'^ I vol. In Virginia and Mississippi, Revised Codes 
have been prepared, and are cited, " Virg. Rev. Code and Miss. 
Rev, Code,^^ unless in some instances, where the name of the 
state IB prefixed to the extract made^ and Rev, Code only marks 
the citation. The Civil Code oflAndsiana and the Code of 
Practice adopted in the same state, are cited by their respec- 
tive titles, and the article and its number given, but not the 
page, — this being the usual and most convenient mode of re- 
ference, as to these codes. 

With respect to the laws of the other states, no explanation is 
necessary, as the name of the state is used. 



ERRATA. 

Page 121-2. In describing the tribunal by which slaves are 
tried on criminal accusations, in Tennessee, I have stated, that 
this state was in the year 1793, a part of North Carolina, &c. 
This is erroneous, as will appear, by the prefa>ce to this sketch, 
in which the proper date of the separation is noted, and, of con- 
sequence, the remarks there made which rest upon that hypo- 
thesis, are inappropriate. 

The date of the act of Tennessee, as stated in the text, is also 
erroneous. It should be November 8th, 1819, instead of Octo- 
ber 23d?, 1813. A corresponding alteration must be made in 
the reference. 

Page 128, line lOthfrom the top, instead of the statement, 
that the ordinary tribunal for the trial of slaves in Tennessee, 
consists of but three justices and freeholders, it should be, of 
TfLKSE justices and nine freeholders, or slave-holders, such an 
alteration having, by an act of November 9th,*1815, been made 
in the law previously in force See Laws of Tennessee of 1819, 
chap. 138. 



LAWS 



RELATING TO SLAVERY. 



CHAPTER I. 

Of THE PERSONS WHO MAY BE HELD AS SLAVES, AND XTPON WHAT 

AUTHORITY THEY ARE SO HELD. 

The design of this sketch being nierely to furnish a connected 
view of the laws which relate to the institution of slavery as it 
exists among usi it would be supererogatory to enter upon a 
particular inquiry into its origin. I shall introduce the sub- 
ject to the reader, by ascertaining what persons are included 
under the denomination of slaves, and upon what authority they 
are regarded as such. These propositions present but little 
difficulty; since positive enactments of the several legislatures 
of the slave-holding states constitute the authority; and the lan- 
guage by which they are enunciated is sufficiently explicit to 
prevent any misapprehension of their meaning. 

The earliest law which I shall quote is taken from the laws 
of Maryland. It is an act of the year 1663, chap. 30, in these 
words: " All negroes or other slaves within the province, and 
all negroes and other slaves to be hereafter imported into the 
province, shall serve durante vitu; and all children born of any 
negro or other slave, shall be slaves as their fathers were for 
the term of their lives." Section 2. *^ And forasmuch as di- 
vers frjee-born English women, forgetful of their free condition 
and to the disgrsee of our nation, do intermarry with negro 
slaves, by which also, divers suits may arise, touching the issue of 

2 
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«uch womeiiy and a great damage doth befall the master of 9ucb 
negFoea, for preservation whereof^ for deterring such free-born 
women from such shameful matches, be it enacted, ^c That 
whatsoever free-born woman shall intennarry with any slave, 
from and after the last day of the present assembly, shall serve 
the master of such slave during the life of her husband ; and 
that all the issue o/such/ree^bom women, so married, shall 
be slaves as their fathers wereJ' ^ 

This law is remarkable for two particulars: First, the recog- 
nition of the common law doctrine, " partus sequitur j^a^rem," 
that the offspring follows the condition of the father: Second, 
the pur auter vie slavery to which it subjected the white free- 
bom English women who might come within its provisions. 
The number of thia new species of slaves must have been very 
small, and as the act had but a short duration, it is unnecessary 
to take further notice of this branch of it With respect to the 
offspring of such marriages consummated while the act was in 
force, as these were made slaves for life; and as aa act passed 
in 1681, for the purpose of repealing that of 1663, contained an 
express saving of the rights acquired under the act q/* 1663, 
before the date of the repealing act, so far as concerned the 
enslavement of the woman anp her issue, it is not improbable 
that some of their descendants are at the present day in that 
condition.* 

* It is certain several such persons were held in absc^ute bonda^ until the 
year 1791, when (after the lapse of more than a century) it was finally decided 
by the highest court of judicature in the state, that for want of a eontfietion of tibie 
white woman who originally violated the law, her descendants were not slavOB, 
and could not legally be retained as such. 8ee the ease, Maary Butkip w. jSttkmi 
Craig, 2 Harris and MHemy'a Eeports, 214 to 236. At a former period, (1770) 
in a case in which the parents of the same Mary Butler were plaintiffs and pe- 
titioners for freedom, it was adjudged that they were slares-^-their gtundmo- 
ther^ a white woman, having been married to a negro slave in the year 1^1, 
a short time prior to the repeal of the act of 1663. Case of WtKmn and Mary 
Butkr t». Bkhard Boardmany 1 Maryland (Harris and MHenrf^s} Bqwts, 
371 to 385. 

A. statement of one of the counsel for the petitioners in this latter case, as 
it serves to elucidate this anomalous portion of the history ofalsffrety in llaiy- 
land, is here transcribed. «In the year 1676, the iofd propnetivy met 
the assembly in person ; in 1677 he retuhied to Bngland, and in 1681 he re- 
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'^ The doctrine of *^ partus sequitur patrem" obtained in the 
province till the year 1699 or 1700,* when a general revision 
of the laws took place, and the acts, in which this doctrine was 
recognised, were, with many others, repealed. An interval of 
about fifteen years appears to have elapsed without any written 
law on this subject; but, in 1715, {cliap. 44, sect, 22,) the fol- 
lowing one was passed: ^^ All negroes and other slaves already 
imported or hereafter to be imported into this province, and all 
children now bom or hereafter to be bom of such negroes and 
slaves, shall be slaves during their natural lives.'' Thus was 
the maxim of the civil law, *^ partus sequitur ventrem,^^ intro- 
duced, and the condition of the mother y from that day up to the 
present time, has continued to determine the fate of the child. 

This maiim of the civil law, the genuine and degrading prin- 
ciple of slavery, inasmuch as it places the slave upon a level with 
brute animals, prevails universally among 'the slave-holding 
states. The law of South Carolina may be quoted as follows: 
^ All negroes, Indians, (free Indians in amity with this govern- 
ment, and negroes, mulattoes and mestizos, who are now free, 
excepted,) mtflattoes or mestizos, who now are or shall hereafter 
be in this province, and all their issue and ofispring born or to 

turned to this province, hringini^ Irish Nell" (Eleanor Butler, gruidmotlitr 
ot the petitioners^ who I presume were first cousins, as they were b^th 
petitioners for fi*eedoin as the descendants of the same parent, and were 
also husband and wife) ** with him as a domestic servant In 1681 she mar- 
ried," (a negro slave) *'and the repealing law was passed in the month of 
August immediately alter the marriage, and his lordship interested himself in 
prociuang the cepeal, with a view to this particular case. The act of 1663 was 
i<^ealed alc^ to prevent persons from purchasing white women" (as servants) 
** and manying them to their slaves, for the purpose of making slaves of them" 
(imd their ofTspiing.) " The penalty is laid upon the masters, mistresses, &c. 
and the clei^^man and the woman are intended to be &voured." This stste- 
Bien^ thou|^ not very creditable to the early settlers of Maryland, is confirm- 
ed by the jircoifMs to the repealing act, and also by the terms of the enacting 
ofause ; ibr it sets fiee any such white servant woman, and imposes a fine of 
ten thousand pounds of tobacco upon the master or mistress who should pro- 
QMtir coimive at the mairiage. Ad of 1681, chap, 4, 

* See the act of 1699, chap. 46, entitled << An act ascertaining the kwa of 
tiii»]Komee)" and theaot of 1700, chap. 8, entided « An act for repeilil«r 
ecstam lK9fn in this province,, and confirming others." 
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he born, shall be a^nd they are hereby declared ta be and remaio 
for ever hereafter absolute slaves, and ahdil follow the cothdition 
qf the mother. ^^ Act of 1740, % BrevanCs Digest y 229; simi- 
lar in Georgia, Princess Dig. 446, {act of 1770) ; aad in Mis- 
sissippi, Revised Code of Mississippi^ of I823y page-S^d; and 
see lEev. Code of Virg. {of 1819) j^ag-e 421; 2 hitt. and Swi* 
1149-50,; Civ. Code of Louisiana, art. 183. By this law, any 
person whose maternal ancestor, eveq in the remotest degree of 
distance from him or her, can be shown to have been a negro, or 
an Indian, or a mulatto, or a mestizo, nQt free at the date of the 
law, although the paternal ancestor at each successive genei'a- 
tion may have been a white free man, is declared to be the 
subject of perpetual slavery. This is a measure of cruelty* 

* Under this law it duty frequently happen, that a person whose complexion 
is European may be legally retained as a slave. The well informed mind will, 
upon a little reflection, perceive the justness of this conclusion. A competent 
judge of the subject, Don Anthonio de UUoa, whose opinion is confirmed by 
that of Hr. Edwards in his History of the West Indies, furnishes the following 
tesUinony : ^ Among the tribes which are derived from an intermixture of the 
wMtes with the negroes, the Jlrst are the mulatioes,' next to these are the tor- 
eeroneg, produced from a white and a mulatto, with some approximation to the 
former, but not so near as to obliterate their ' origin. After these follow the 
^fuartartmeSf proceeding from a white and a terceron. The last are the quinie- 
roatSf who owe their origin to a white and a quarteron. ThiB ia ike last gta^ 
datbmfiluT^bdng fuivmbk d^ennee bekoem them eiikermcohur 

Of fiatiuea; ir^z, text ars oftsn faiabb, tbjlv thx SPABnAans." See Ed» 
ward^ West BuUes, book 4, ehtqf, 1. Hius the quinterones, who are oaky four 
removes from a negro ancestor, are found to be undistinguishable from the 
whites^ dther by colour or features. Yet even these, and the descendants 
o£ these to the remotest generation, are deemed slaves mth us. In point of 
&ct, ieneerones are sometimes almost, if not entirely white. An instance of 
tlua kind occurred in an individual, whose case underwent judicial investiga- 
tioii in the city of Philadelphia, in the year 1786; the report of which appears 
in 1 Balks* Bep. 167, Pirate aUas Beit vs. Batby. The reporter's statement is 
giren hv these words: << The plaintiff, being 6ie supposed issue of wMte and 
nmkftto^ parents, attended the defendant to Philadelphia in the autumn of 1764^ 
and presented so pure a complexion^ that the attention of the Socuety (Abolition 
So<»ety of Pennsylvania) was excited, &c. &c. Upon the trial it was given iir 
evidence, that the plainUff was bom in Maryland of an unmarried mulatto wo- 
man^ (who was a slave.) 

i shall now quote another instance, of a most extraordinary character*-H9f 
white children the immediate offspring oi a negro mother{ and though thb may 
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and avarice which, to the reproach of our republics, there is 
much reason to believe has no precedent in any other ciyilized 
country. ^^ In Jamaica, the condition (of slavery) ceases by 
express law to attach upon the issue, at the fourth degree of 
distance from a negro ancestor. In other islands, (British West 
Indies,) the turiiien law is silent on this head; but by estab- 
lished custom, the quadroons or mestizoes (so they call the se- 
cond and third degrees) are rarely seen in a state of slafvery." 

be looked apoD as a kmu naiutaB, to which no reuaoMe person would ex- 
. pect the general laws of society to be acconunodated, yet, as it proves incon- 
testably that whites are now in slavery in one of our states, under the expresa 
sanction of law, I will make no apology for introducing it. The instance to 
which I refer, is thus related by Laurence J. Trotti, in a letter to Professor 
James, of the Univeruty of Pennsylvania, dated November 15th, 1825. ^ Some- 
time in the year 1815» a negro vfoman, belonging to Mr. Allen, of BamweU, 
South Carolina^ was delivered by a natural unassisted labour of three children; 
two of them were white males, the other a perfectly black female. The two 
boys $ure now aHve and full grown for their age. Having, in company with 
other geniUemeQ* vijuted the moiher and ehUdrm^ expressly to asoerlain the 
truth of these facts, I have no liiesitation m stating the above mentioned circum- 
stances as correct," &c. &c. See The North JSmerican Medkal and Surgieal 
Joumai, No, 2, Mpril 1826, page 466. From the character of the Journal from 
which this account has been taken, and especially in reliance upon the judg- 
ment of the highly respectable gentleman to whom the letter is addressed, I 
have treated the whole relation as substantially true. I confer there is some^ 
thing (particularly the distance of time between the birth of the childsen and 
the date of the communication) which leaves room to doubt whether an impo- 
ation has not been practised on the writer of the letter— -whether the xMte 
children were not bom of -white parents; yet, admitting this supposition to be 
correct, it would fortify the position, that our lawgivers should pay some re« 
Bpect to colour ; for here at:e two whit^ children who have, been already in 
slavery more than ten years, and in all probability they wUl remaun'So, during 
life. 

An additional case may be here subjoined, illustrative of the general doc- 
trine contained in this not& An advertisement recently inserted in a news- 
paper published in the city of Philadelphia, offers a reward of one hundeed' 
dolhus for the apprehension of a person ^eged to be a runaway slavet who ia 
thus described: *' Absconded from the subscriber on the 10th instant^ a very 
bright mulatto man named Washington Thomas. He has sovvtiicxs bxbit 
MxsTAXJur voB A WHITE mak!]'' What the degree of distance of this per- 
son from an African ancestor is, does not appear; yet, though more than one» 
takcDLfta: a white man» hfi is stUl cl»j»ed as a slavel \ See J^momatic Pnm 
ofjjugust 13, 1827. 
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Step hen* s Slavery of the British West India Colonies detine- 
atedf 21 ; Edwards^ West Indies^ book 4, chap. 1. And, as 
in the Spanish and Portuguese colonies, slavery is in all respects 
milder than in those of the British, it is fairly inferrible that a 
regulation equally favourable to freedom, by custom, if not by 
express law, prevails there also. Of the French colonies and of 
the Dutch, I have not such information as will authorize an 
opinion which may deserve much reliance ; yet, in the Code 
Noir it is certain many provisions may be indicated, of a mueh 
more humane character than can can be found in the codes of 
our slave-holding states, on kindred topics. 

It has been already incidentally noticed, that by the common 
law, — ^the law of Villanage, — ^the offspring always followed the 
condition of the father: it has been also statied, and indeed the 
law which I have just extracted, declares this principle in ufie- 
quivocal terms, that, with respect to slavery among us, the con- 
dition of the offspring depends upon the condition of the mother. 
A consequence of this latter rule is, that whether bom in or out 
of wedlock, the children are slaves whenever the mothers are 
so. But as to the child born out of wedlock, While from mo- 
tives of public policy the common law prevents him from de- 
riving any benefit from his parents, by way of inheritaneCy it 
declares, with a consistency strongly recommended by its huma- 
nity, that he shall not be obnoxious to the evils of slavery. 
Had these two maxims of the common law, i. e. that the off- 
spring follows the condition of the father,-^— and, that an illegiti- 
mate is always born free, — ^been permitted to retain their place 
in colonial jurisprudence, none but negroes of the whole blood 
(except from the rare instances of a matrimonial alliance between 
a free woman not black and an abject negro slave) would be 
numbered among the victims of slavery t! Every mulatto, ex- 
cept from the source just mentioned, would have been free — a 
destiny, at which, though it may have no claim to support it 
superior to what may be avouched for the negro, yet, inasmuch 
as it would have prevented ihe tremendous augmentation of our 
servile population, the evils of which are daily more and move 
&lt^ humanity and religion would have had cause to s*ejoiGa - 

I am aware of a reply which may be given to these remarks. 
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It. may be said, ^^ Tnie, on your principles^ no mulatto would 
be a slave — negroes only would be such; still it would be neces- 
$fary only to encourage matrimony among slaves, and the de- 
crease of slaves, which you consider so important, would not 
happen. '' Without stopping to show that this view of the mat- 
ter is not altogether correct, it may be justly rejoined, that this 
very encouragement to matrimonj/ would, in itself, be of vast 
moment, from its moral effects; and, furthermore, (what ought 
by no means to be lost sight of,) since while the parties to a 
marris^e contract are in full life, neither of them can lawfully 
enter into a similar contract with a third person, the master's 
interest, or what he conceives to be so, would in a great degree 
avert the terrible calamity, which is now common — ^a separa- 
tion of the parents of the same children — ^a separation of those 
who ought to be strictly and legally husband and wife. 

It may excite the surprise of some, to discover Indians and 
their offspring comprised in the doom of perpetual slavery; yet 
not only is incidental mention of them as slaves to be met with 
in the laws of most of the states of our confederacy, but in one 
at least, direct legislation may be cited to sanction their enslave- 
ment In Virginia, "By an act passed in the year 1679, it 
was, for the better encouragement of soldiers, declared, that 
what Indian prisoners should be taken in a war in which 
the colony was then engaged, should be free purchase to the 
soldiers taking them. In 1682, it was declared, that all ser- 
vants brought into this country, (Virginia) by sea or land, not 
being Christians, whether negroes. Moors, mulattoes or Indi- 
ans, (except Turks and Moors in amity with Great Britain,) 
and all Indians which should thereafter be sold by neighbour- 
ing Indians, or any other trafficking with US;^ as slaves, should be 
SI.AVES to all intents and purposes.^^* Per Judge Tucker, in 

* *^ These acts,'' says Judge Tucker, speaking of the acts cited in the text, 
** continued in force till the year 1691, when an act having been passed, 
authorizing a &ee and open trade for all persons, at all times and at all places^ 
with all Ittdkeu whaisoeDer, it was decided by the coittt^ that this operated as 
antpuicftht fmutst oete.'' See 1 JSsrtfw^ and Mim^ar^s Mqfforis, 139. The 
descendants of such Indiails as were reduced to davery under the sanction of 
the acts of 1679 and 1682| and during the time in which these were in fbrce. 
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Me case of Hudgina vs. fl^right, i Htnning and Muf^d^ 
Reports^ 139. 

And, in the state of New Jersey, it was decided by the sur 
preme cocirt, in the year 1797, '^ That Indians mif^t be held 
as slaves. ^' No law was adduced to show the origination of sach 
a right, but it appeared by several aets of assembly, one of which 
was as early as 1713-14, that they were classed with negroes 
and mulattoes, a^ slaves. Chief Justice Kinsey remarked, 
^ They (Indians) have been so long recognised as slaves, in our 
law, that it would be as great a violation of the rights of property 
to establish a contrary doctrine at the present day, as it would 
in the case of Africans; and as useless to investigate the man- 
ner in which they orioinallt lost their freedom. '' TTie State 
vs. Waggoner^ 1 Halstead^s Reports^ 374 to 376. 

In addition to the laws already cited, declaring who shall be 
deemed slaves, the codes of the slave-holding states exhibit a 
considerable number of enactments, by which free negroes, 
&c. are converted into absolute slaves. Thus, in South Caro- 
linOy if a/reenegro harbour y conceal or entertain a runaway 
slave, or a slave charged ** with any criminal matter,'* he shall 
forfeit the sum of ten pounds currency for the first day, and 
twenty shillings for every succeeding day, &c. And in case 
such forfeitures cannot be levied, or such free negro, &c. shall 
not pay the same, together with the charges attending the prose- 
cution, such FREE negroy &c. shall be ordered by the justice to 
be sold at public outcry ^ and the money arising by such sale 
shall, in the first place, be paid for and applied towards the for- 
feiture, &c. to the owner, &c. ; and the overplus , if any y shall 

mvf even at the present time be held as slaves in Virginia! ! But the deci- 
sioii8<0f Ihe courts protect all others. The lughest court of judicature has de- 
cided, that ** a native American Indian brought into Vii^g^inia smce the year 
1691, could not lawiully be held in slavery there, although such Indian was a 
slave in the country (Jamaica) from which she had been brought, previously 
to and at the time of her removal." Butt V8. IkuJtel, 4 Idrnpn-^a Bqforts, 209. 
See also, 2 Hmning and Mfmford*s Reports^ 149, PaUas and others vs. HM and , 
ofAers, in which cases the clsdm to freedom of at leiust tiioeht dSteendants of 
native American Indians, whose maternal ancestors had not been reduced to 
slavery tia afiet 1691, was esUblished. 
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6e paid by tht said justice into the hands of the public trea- 
surer,* &c. 2 Brevard^s Digest^ 237, act of 1740. 

* I have, in the text, conddered the whole of the 34th section of the act of 
1740, as the hm of South Carolina at the ptesent time. A very recent pro- 
ceeding in one of the judicial tnbunals of that state, is my justificalion for so 
doing. The subjoined extract from the CharktUm Coiu'ier of the 13th Attgtt8t« 
1827, details the proceeding to which reference is here made: '* A trial of 
much interest took place on Saturday last, at the City Hall, before a court, 
eomposed oiJohn JBI^ehd, Etq. JusHee of the Quorum, and two Freeholders. The 
parties put upon their trial were Bkmnah EUkU, a free black woman, together 
with her daughter Judy^ and her sons Simon and Sam. They were severally 
indicted under the ad of 1740, for harbouring, concealing, entertaining two 
female children, aged about six and nine years, the property of a lady of this 
city, the extraordtinary concealment and discovery of which, was mentioned a 
idiort time smce. 

** After a patient investigation of all the circumstances of the case, the pri- 
soners having the aid of able counsel, the court found them all guilty, and sen- 
tenced them, in accordance with the provisions of the aforesaid act, as follows: 
Hannah Elliott, with having harboured these slaves, for the term of two years; 
and her children with having harboured them respectively, for sixteen months 
each. The penalty under the act, is a forfeiture of ten pounds currency for the 
first day, and twenty shilUngs currency for eitery day after ^ to the use of the 
owner of any slave so harboured, concealed or entertained. The act also pro- 
vides, that, in case the forfeiture cannot be levied on such free negro, together 
with the charges attending the prosecution, the parties must be sold, at pub- 
lic outcry, and the money aiising from such sale be applied, in the first place, 
towards the forfeiture due to the owner, &c. and the overplus, if any, be paid 
into the public treasury." 

Newspapers of later dates confirm this statement, and inform us, what might 
naturally have been anticipated, that the unhappy convicts, being unable to 
satisfy the enormous penalties which had been imposed upon them, were sold 
at public outciy, ten days after the trial, for slaves during life. 

But, notwithstanding this decision of the Charleston court, I have no doubt, 
that the act of 1740, so far as concerns the ojffenee of free negroes^ mulattoes or 
mestizoes, in harbouring^ canceaUng or entertaining a runaway skwe^ irox ciub»b]i 
WITH AVT GBiMiKAL HATTSB, 19 repeokd. On the 20th December, 1821, the 
legislature of South Carolina enacted a law in these words: ^ If any fi:ee negro, 
mulatto or mestizo, shall hart>our, conceal or entertain any fUg^tive or runaway 
slave, and be convicted thereof before two justices and five fi-eeholders, he shall 
suffer such corporeal punishment, not extending to life or limb, as the said 
justices and freeholders, who try such offender, shall in their discretion think 
fit." See Ms of the Session of Dec. 1821, page 20; and James' Digestj390. 

By comparing these two acts together, it will be perceived that they efgree 
in the description of the offence to be provided against, while they iSffer in 

3 
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So, " in case any slave shall be emancipated or set free, other- 
wise than according to the act (of 1800) regulating emancipa- 
tions, it shall be lawful /or any person whosoever to seize and 
convert to his or her own use^ and to keep as his or her pro- 
perty the said slave so illegally emancipated or set free.^' 
t Brevard^s Digest, 256. And see Hayward^s Manual, 525, 
actoflin. 

And in Virginia, " If* any emancipated slave (infants ex- 
cepted) shall remain within the state more than twelve months 
after his or her right to freedom shall have accrued, he or she 
shall forfeit all such right, and may be apprehended and sold 



two important paiiiculars: firsU as to the tribunal before which offenders 
against the law are to be tried: secondly, in the punishment to be inflicted on 
conviction. Under the act of 1740, the tribunal consists of qne justice and iioa 
freeholders, as is stated in another section of the same act: and the act of 1821 
expressly directs a tribunal composed of two justices and^v^ freeholders. By 
the former act, two (a majority) members of the court, can convict or acquit: 
according to the latter, four are necessary for either purpose. On the suppo- 
sition that both acts are in force, the offender may be tried and punished twice 
for one and the same offence — ^a conclusion, which is forbidden by a principle 
of criminal jurisprudence, which has no exception in the laws of any civilized 
CountfjTy. namely, that ** notnan can be placed in peril of legal penalties more 
than once upon the same accusation." 1 Chitty*s Crindnal Law, 452} 4 jB&. 
Com, 335. The provisions of the two acts are therefore manifestly inconsist- 
ent with each others in which case, although words of express repeal are not 
used in the latter act, yet by implication it repeals tJie former, the old statute 
sdways giving place to the new, where both cannot stand together. 1 BL 
€&m. ^. 

The only argument by which the position, that both acts are in force, can be 
nwdntainedy is, that the penalties are cumulative. This, however, can take 
plfl^ only where but one conviction is required; whereas, it has been shown 
above, that tvjo are necessary according to these acts, inasmuch as two distinct 
^bunals for trial are appointed. 

• The late President Jefferson, having, by his last will, emancipated fi\G^ 
slaves, for whom he appears to have entertained much personal regard ; in 
consequence of thb section, made the following pathetic appeal to the legis- 
lature of his native state: *• I hurnhly and earnestly request of the legislatiu'e of 
Virginia, a confirmation of the bequests to these servants, unth permission to 
remain in this state, where their families and connexions ai*e, as an additional 
instance of the favour, of which I have received so many other manifestations 
in the coiuisc of my life, and for which I now give them my solemn and dutiful 
thanks." 



19 

by the overseers of the poor, &c. for the benefit of the lite- 
RARr fund!!'' 1 Rev. Code, 436. 

By an act of Georgia, (December 19, 1818,) a penalty of a 
fine of one hundred dollars is incurred by any free person of 
colour, (Indians in amity with the state, and regularly articled 
seamen, &c. arriving in any ship, &c. excepted,) for coming 
into the state; and " upon failure to pay the same within the 
time prescribed in the sentence, &c. he, she or they shall be 
liable to be sold by public outcry as a slave^^^ &c. Princess 
Digest y 465; and see 467. 

In Mississippi, every negro or mulatto found within the state, 
and not having the ability* to show himself entitled to free- 
dom, may be sold, by order of the court, as a slave. Missis- 
sippi Rev. Code, 389. 

Maryland, in 1717, (chap. 13, sect. 5,) adopted these provi- 
sions: ^ If any free negro or mulatto intermarry with any 
white woman, or if any white man shall intermarry wiih any 
negro or mulatto woman, such negro or mulatto shall become 
a slave during life, except mulattocs born of white women, 
who, &c. shall become servants for seven years.'' 

Another copious source of slavery^ — tka condemnation ander 
laws of several of the slave-holding states, made specifically for 
this purpose, of natives of Africa, brought into the United States 
in violation of the act of congress of March 2, 1807, entitled 
f^ An act to prohibit the importation of slaves, &c. from and 
after the first day of January, 1808" — I shall defer the consi- 
deration of^ to a subsequent chapter. See the ^ppendixy 
chap. 2. 

Before quitting this chapter, it may not be amiss to notice 
cursorily, a species of servitude, {grotoing out of slavery y) 
which is peculiar, it is thought, to our country. It originated 
most probably in the province of Maryland, and will be readily 
apprehended from the subjoined extract from the act of that 
province in 1663, chap. 20, sect. 3; "All the issue of English 



* The extreme hardship of this lav will be seen, when I come to treat of 
the exclusion of negroes, mulattoes, &c. as witnesses, where the interest c^ 
white persons is in question. 
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or other free-born women^ that have already married negroes, 
shall serve the master of their parents till they be thirty years 
of age, and no longer." This act having been annulled in 1699 
or 1700, was revived in principle by the act of 1115, chap, 44, 
sect. 26, with an extension of one year to the period of servi- 
tude fixed by the old law. The same provision shortly after- 
wards recommended itself to the general assembly of Pennsyl- 
vania,* and may be found incorporated in an act passed March 
5th, 17d5*-6, entitled " An act for the better regulati»g of ne^ 
groes in this province. '^ In 1741, chap. d4, sect. 18, it became 
the law of North Carolina, where, as also in Tennessee, it is 
presumed to be in force at the present time. With respect to 
Maryland, it is necessary to add, that the progressive light of 
nearly a century and a half has at length enabled her to discover,, 
as is declared in the act of 1796, chap. *67, sect. 14, that " it is 
contrary to the dictates of humanity and the principles^ of the 
christian religion, to inflict personal penalties on children for 
the offence of their parents;'^ and this species of servitude has^ 
in that state, been accordin^y abolished. . 

* I have been {ireful to note wiUi paxtiCUlHiity the tict of asBeiobly of Penn- 
sylvania, which gave rise to this species of servitude, chiefly because the late 
Judge Rush, has inadvertently stated, that usage was the authority upon which 
it was founded. See BeapubUca vs, Negro Betsey ^al,l DaUas* JReports, 475, 
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CHAPTER IL 

OF THE INCIBSNTS OF SLAVERT. 

With the present chapter I propose to begin an examination 
of the nature and legal incidents of slavery. And in doing so, 
I will, in the first place, treat of the laws which regard the slave 
^property. This will comprehend »ach laws only as concern 
the relation of master and slave. Afterwards, those which 
treat of the slave as a member of civil society will be dis- 
cussed. 

The civil law, except where modified by statute or by usages 
which have acquired the force of law, is generally referred to 
in the slave-holding states, as containing the true principles of 
the institution. It will be proper, therefore, to give an abstract 
of its leading doctrines; for which purpose, I use Dr, Taylor's 
Elements of the Civil Law, page 429. " Slaves,'' says he, 
^ were held pro nullis: pro mortuis: pro quadrupedibus. — 
They had no head in the state, no name, title or register: they 
were not capable of being injured: nor could they take by pur- 
chase or descent: they had no heirs, and therefore could make 
no will: exclusive of what was called iheir peculiumf whatever 
they acquired was their master's: they could not plead nor be 
pleaded for, but were excluded from all civil concerns whatever: 
they could not claim the indulgence of absence reipublicse catisa: 
they were not entitled to the rights and considerations of matri- 
mony, and therefore had no relief in case of adultery: nor were 
they proper objects of cognation or affinity, but of qtutsi-cogna" 
tion only: they could be sold, transferred or pawned as goods or 
personal estate; for goods they were, and as such they were 
esteemed: they might be tortured for evidence: punished at the 
discretion of their lord, or even put to death by his authority." 
This description is to be taken as applicable to the condition of 
slaves at an early period of the Roman history; for before the 
fall of the Roman empire, several important changes had been 
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introduced favourable to the slave. By the lex Cornelia de 
sicariis, the killing of a slave became punishable. Dig. 488. 
Cooper^ s Justinian^ 411. The jus vitae et necis claimed by the 
master, was restrained by Claudius, the successor of Caligula. 
IbicL The emperor Adrian prohibited generally cruel treatment 
towards slaves; and he banished Umbricia, a lady of quality, for 
five years, qudd ex levissimis causis suas andllasy* atrocissime 
tractSsset Cooper's Justiniafiy 413. Antoninus Pius applied 
the lex Cornelia de sicariiSf specifically to the masters of slaves; 
and the same law was strengthened by Severus and by Constan- 
tino. Ibid. Slaves might always induce an investigation by 
flying to the statues of the princes. Ibid, 

I believe it will be found upon a close comparison, that the 
condition of the slave, in our slave-holding states, so far as the 
law may be invoked in his behalf , is but little, if in any re- 
spect, better than was that of the Roman slave under the civil 
law. According to the law of Louisiana, " A slave is one who 
is in the power of a master to whom he belongs. The master 
may sell him, dispose of his person, his industry and his labour: 
he can do nothing, possess nothing, not acquire any thing but 
what must belong to his master." Civil Code, art ^^ As to 
the master's power to punish his slave, a limitation seems to 
be contemplated by the following article: " The slave is entirely 
subject to the will of his master, who may correct and chastise 
him, though not vnth unusual rigour , or so as to maim or 
mutilate him^ or to expose him to the danger of loss of life^ 
or to cause his deathP Art, 173. — Yet, as will be fully demon- 
strated hereafter, no such limitation actually exists, or can by 
law be enforced. 

With respect to the other slave-holding states, as none of these 
have adopted enHre^written codes^ enunciations of such a gene- 
ral nature, as are exhibited in the quotations just made from the 
law of Louisiana, are not to be expected. Nevertheless, the 
cardinal principle of slavery, — ^that the slave is not to be ranked 



* Because for veiy slight causes slie had treated her female slaves very 
cruelly. 
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Among s&niient beings^ but among things* — is an article of pro- 
perty — ^a chattel personal^-Hobtains as undoubted law in all of 
these states. In South Carolina it is expressed in the following 
language: ^^ Slaves shall be deemed, sold, taken, reputed and 
adjudged in law to be chattels personal^ in the hands of their 



* An apt illustration of this doctrine, is presented in an act of Bfaxyland* of 
1798, Chap. CI. ch. 12. No. 12. The following is the language of this enlight- 
ened state: *< In case the personal property of a ward shall cpnsist of specific 
articles, such as sieves, wobking bjbasts, animals ov aht kikd, stock, fumi> 
ture, plate, books, and so tobth, the court, if it shall deem it advantageous for 
the ward, may at any time pass an order !br the sale thereof" &c. &c. 

t In Louisiana, ** Slaves though moveable by their nature," says the ci^ 
code, *<are conadered as immoveable by the operation of law.'' JM, 461. And 
ky act of assembly of June 7*, 1806, *' Slaves shaU always be reputed and con- 
sidered real estate; shall be,* as such, subject to be mortgaged, according to 
the rules prescribed by law, and they shall be seized and sold as real estate." 
1 Marimba Digest, 612. And in Kentucky, by the law of descents^ they are con^ 
sidered real estate, 2 Lift asnd Sui. Digest, 1155, and pass in consequence to 
heirs and not to executors. They are, however, liable as chattels to be sold by 
the master at his pleasure, and may be taken in execution for the pajmient of 
his debts. Ibid, and see 1247. A law (act of 1705) similar to that of Kentucky, 
once obtsdned in Yir^nia, but it was repealed after a short experiment See 
note to 1 Bev. Code, 432. 

In Massachusetts and Connecticut, and probably in the whole country which 
used to bear the name of New England, the harsh features of slavery were 
never known. In Massachusetts colony, so early as in the year of our Lord 
one thousand six hundred and forty-one, the following law was made: " It is 
ordered by this court and the authority thereof, that there shall never be any 
bond daveiy, viUenage or captivity among us, unless it be lawful captives taken 
in just war, (such) as willingly sell themselves or are sold to us; and such shaU 
have the liberties and Chbistian usage which the law of GOD sstablished ih 
IsBAEL concerning such persons doth morally require." See General Laws and 
Liberties of Massachusetts Bay, chap. 12, sect. 2. Though the phraseology of 
this law savour more of HKbemia than is supposed to be common to JNew JEng- 
land, yet its meaiung is sufficiently palpable. That the law was not a dead 
letter, we have the authority which may be collected from an opinion delivered 
in the case of Winchend&ivs, Hatfield, 4 Mass, Bep, 127-8, by Chief Justice Par- 
sons. ** Slavery," says he, " was introduced into this country soon after its 
first settlement. The slave was the property of the master, subject to his or- 
dei:s, and to reasonable correction for misbehaviour. If the master was guilty 
of a cmel or unreasonable castigation of his slave, he was liable to be punished 
for ike breach of the peace, and, I believe, the slave was allowed to demand sure- 
ties of the peace against a violent and barbarous master. Under these regu- 
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owners and possessors, and their executors, administrators and 
assigns, to all intents j constructions and purposes whatsoever ^ 
2 Brev. Dig. 229; Princess Digest, 446, fyc. fyc. Absolute des- 
potism needs not a more comprehensive grant of power than 
that which is here conferred. And though the particular design 
of the law-makers in framing this section was merely to declare 
of what nature — ^whether real or personal estate — slaves aspr<>- 
perty should be regarded, yet it is not on that account the less 
appropriate for the purpose to which I apply it. It is strictly 
consonant with an inflexible principle of their acknowledged 

law- 
Viewing the language, " that a slave shall be deemed a 
chattel personal in the hands of his owners to all intents, 
constructions and purposes whatsoever/.^ in tiiis light, it is 
plain that the dominion of the niaster is as unlimited, as is that 
which is tolerated by the laws of any civilized country in rela- 
tion to brute animals — ^to quadrupeds, to use the words of the 
civil law. How far the existing state of slavery, as by law c*- 
tablished and protected, may conform to this deduction, will 
best appear by a more minute investigation of the subject. And 
in order to simplify the inquiry, and to enable the reader to 
arrive at a proper conclusion without difficulty, I shall subjoin, 
in distinct propositions, what will be found to be corollaries 

iations, the treatment of slaves was In general mild and humane, and they suf- 
' fered hardships not greater than hired servants." 

And in Connecticot, Judge Reeve, speaking of slavery there, holds this lan- 
j ^uage : " The law, as heretofore practised in this state, respecting slaves, must 

I now be uninteresting. I wiU, however, lest the slaveiry which prevailed in this 

i state should be forgotten, mention some things, that show that slavery here 

was very far from being of the absolute, rigid kind. The master had no con- 
1 trol over the life of his slave. If he killed him, he was liable to the same pun- 

I ishment as if he kiUed a £reeman. The master was as liable to be sued by the 

I slave, in an action for beating or wotmding, or for immoderate chastisement, 

as he would be if he had thus treated ^n apprentice. A 'slave was capable of 
liol<^g -property f in character of devisee or legatee. If the master should 
) take away such property, his slave would be esititled to an action against him, 

I by his prodiein and (next fiiend.) From the whole we see, that slaves had the 

I same right of life and property as apprentices; and that the difference betwixt 

I them was this: an apprentice is a servant for time, and the aiave is a servant 

for life." Seed's Law of Barm S^ Femme, ^c, 34^-1. 
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ffom the act of South Carolina; and^ in connexion with each of 
them, such laws as may be specifically applicable will be quoted, 
and their jusst bearing indicated. 

Prop. I. The master may determine the kind, and degree^ 
and time of labour, to which the slave shall be 
subjected. 
II. The master may supply the slave with such food 
and clothing only, both as to quantity and quality, 
as he may think proper, or find convenient. 

III. The master may, at his discretion, inflict any pun- 

ishment upon the person of his slave. 

IV. All the power of the master over his slave may be 

exercised not by himself only in person, but by 
any one whom he may* depute as his agent 
• V. Slaves have no legal rights of property in things, 
real or personal; but whatever they may acquire 

» 

belongs, «in point of law, to their masters. 

VI. The slave b^ng a personal ckattelj is at all times 
liable to be sold absolutely, or mortgaged or 
leased, at the will of his master. 
VII. He may also be sold by process of law for the satis- 
faction of the debts of a living, or the debts and 
bequests of a deceased master, at the suit of cre- 
ditors or legatees. 
VIII. A slave cannot be a party before a judicial tribunal, 
in- any species of action, against his master, no 
matter how atrocious may have been the injury 
received from him. 

IX. Slaves cannot redeem themselves, nor obtain a 
change of masters, though cruel treatment may 
have rendered such change necessary for their 
personal safety. 
X. Slaves being objects o{ property y if injured by third 
persons, their owners may bring suit, and recover 
damages, for the injury. 

XI. Slaves can make no contract 
[I. Slavery is hereditary and perpetual. 
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Preparatively to tlie separate discussion of (he above propo- 
sitionSy the remark may be made, as applicable to e^M^h, that the 
absenee of a legislative change a^ to the law of the proposition^ 
is always to be taken as an implication that it exists as is therein 
stated. For the prepositions^ it will be recollected, are carol- 
laries from the express general law. 

Prop. I. Ths master may determine the Kmn, and de- 

0BEE, AND TIME OF LABOUR, TO WHICH THE SLAVE SHALL BR 
SUBJECTED. 

In most of the slave^holding states, the law is silent on this 
topic. There can be no doubt, therefore, as I have just inti- 
mated, that it is given correctly in the terms of. the proposition. 
As to the silence oi the law, die codes of Georgia, South Caro- 
lina, Louisiana and Mississippi, furnish exceptions — ^with what 
efficacy, will be shown in the succeeding observations.. Qpeof 
these exceptions is as follows: 

^' If any person shall on the Lord's 4lay, commonly called 
Sunday, employ any slave in any work or labour, (works of ab- 
solute necessity, s^nd the necessary occasions of the family only 
excepted,) every person so offending shall forfeit and pay the 
sum of ten shillings for every slave.he, she or they shall so cause 
to work or labour." Act of May 10, 1770; Prin^e^s Digest y 
455. So in Mississippi^ under a penalty of two dollars. Rev, 
Code, 317; J3ct of June 13, 1832. 

" Any owner or owners of a slave or slaves, who shall cruelly 
beat* such slave or slaves, by unnecessary or excessive whip- 
ping, by withholding pi:oper food ai\d sustenance, by requiring 
greater labour from such slave or slaves than he or she or they 
are able to perform, by not affording proper clothing, whereby 
the health of such slave or slaves may be injured and impaired, 
every such owner or owners shall, upon sufficient iT^formatipn 
being laid before the grand jury, be by said grand jury presented, 
whereupon it shall be the duty of the attorney or solicitor gene- 
ral to prosecute said owner or owners, who, on conviction, shall 

* Beat is the word used in Prince's Digest, from which the citation is made. 
To make sen8c> treat should be substituted. 
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be sentenced to pay a fine, or be imprisoned, or both, at the dis- 
cretion of the court" Princess Digest^ 376 {act of 1817.) 

The ostensible design of these laws, is to afford' protection to 
the slave^ " But, unfortunately for the oppressed, a single fact 
proves that the *^ premised good^^ . is almost, if not altogether 
illusory. It is an inflexible and universal rule of slave laWj 
(to which more particular attention will be hereafter given,) 
founded in one or two states upon iisage, in cDthers sanctioned 
^y.eocjpress legislation^ that the testimony of a colouri&d 

PERSON, WHETHER BOND OR FREE, CANNOT BE RECEIVED AGAINST 

A WHITE person!!! It is scarcely necessary to add another 
word to substantiate the allegation, that these laws of Georgia 
ought to be considered entirely and unqualifiedly hugatory. 
*By way of illustration, however, suppose a slave, by the com- 
mand of his mastery and through terror of his displeasure and 
punishment, is discovered, employed on the Sabbath, in the 
ordinary labours of the field. It may be assumed' that the mas-, 
ter is apprised of the prohibition of the law. He knows equally 
well too, that the testimony of a white man only can be pro- 
duced against him. He wiH, of course, obey the dictate of com- 
mon prudence, — ^a suiRcient share of which, for this purpose, 
'every man possesses, — and issue his commands to the slave in 
the absence of a white man. How, then, can he be convicted 
of this offence ? or in what manner can the law be enforced ? 
It must be a dead letter. It can serve no valuable end. . For 
any benefit it yields the slave, it might as well not have been 
passed. 

The same objections apply to the clause in the second section 
Which has been cited, and which comes within the scope of the 
proposition under present consideration, i. e. " The requiring 
greater labour from such slave or slaves than he, she or they 
are able to perform.'' Indeed, the difficulty in effecting a con- 
viction is increased, inasmuch as the charge is by the law of a 
criminal nature — every thing must therefore be ^Mc/Zy proved 
— ^the law itself must be construed strictly — ^and, such a con- 
struction, without doubt, requires that all the illegal circum- 
stances enumerated in the section should exist at the same time, 
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and be.prdved ag^nst the master^ tQ constitute the single crimci- 
of cruelty to the slav?. 

There is an obscurity and confusion to the penning of tius: 
law, which will strike every pile with surprise, who is not in 
some degree acquainted with slave laws. There is an omtAsion* 
too, which deserves notice. The cruelty of the oumeronlj^ is. 
made penal in the section; while the exaction of too much la- 
bour, &c. by the overseer or agents is not provided against 

The negro act of South Carolina^ passed in 1740, contsunsi- 
the following language as restrictive of the master's power in 
the exaction of labour from the slave. I copy, in addition to the. . 
enacting part of the section, the preamble, since it serves. to 
evidence the abuse which obtained in this particular, at a v^y 
early period, when the labour of the slave vvas probably of mucb 
less value than it is at the present time. *' Whereas many 
owners of slaves, and others who have the care, management 
and overseeing of slaves, do conjir^e thepi so closeiy to hard 
labour^ that they have not su^fffcient time for natural rest:* . 
Be it therefore enacted, That if any owner of slaves^ or other 
person who shall have the care, management^ or.overseeiiig of ^ 
any slaves, shall work or put any such slave or slaves to labour 
more than fifteen hours in twenty-four hours, from the twenty- 
fifth day of March to the twenty-fifth day of September; or more 
iki^xi fourteen hours in twenty-four hours, from the twenty-fifth 
day of September to the twenty^fifth day of March, every sudi 
person shall forfeit any sum not exceeding twenty pounds^ nor 
under fiye pounds, current money, for ey^ry time he, she or 
they shall oflPend herein, at the discnetion of the justice before 
whom the complaint shall be made.'' 2 Brevard,^ s D^est^ 243. 

In Louisiana, the subjoined act was .passed, July 7, 1806. 
^^ As for the hours of work and rest, which are, to be aasigned 
to slaves in summer and winter, the old usages of the territory 
f^ shall be adhered to, to wit: The slaves shall be allowed hadf an 
hour for breakfast during the whole year; from the first day of 
May to the first day of November, they shall be allowed tw(> 
hours for dinner; and from the first day of November to the 
first day of May, one hour and a half for dinner; Prpvid^,^ 
however. That the owners who v{\Vi themselves take the trouble 
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df isftusifig to be prepsored the meals of their slaves, be, and they 
are hereby authorized to abridge, by half an hour per day, the 
thne fixed fdr thenr test" 1 Martinis Digest, 610-12. 

The remarks tvhich were made, in relation to the laws of 
Georgia; bear with equal force upon those of South Carolina 
and' Louisiana, above cited. They are wholly inoperative — in- 
capable of being executed — and must, without doubt, give way 
to the cupidity of the master, whenever circumstances excite 
the pasMon for gain. But to speak of the law of South Carolina 
— ^suppose it to' be religiously observed, is not the measure as to 
the- length df time (for as^ regards the kind or degree of labour 
nb regulation exists, and it would be futile to make any) exces- 
sive, and likely to be destructive to bodily energy? In a mat- 
t# of this nature, eorac^ graduation is not easily attainable; yet, 
judging from such data as I have been able to collect, I think 
myself ajithoriz^d in the conclusion that too miLch is permitted. 
In* the island of Jamaica, besides many holidays which are by 
law accorded to the slave, ten hours a day is the extent of the 
time which- the slave is compelled ordinarily to work. See 
2 Edward^ s West Indies y book 4, chap. 5. Also, Consolidated 
Slave ^Set of Jamaica, ibid, book A; ^Appendix, section 18. 
The Fegulations of penitentiaries, in reference to the employ- 
ment of convicts at hard labour, furnish additional criteria de- 
serving of our attention. And, happily, it is in my power here 
to adduce the authority of at least three slave-holding states, viz. 
Maryland, Virginia, and Geoi^a, in conjunction with that of 
Pennsjrivania and New Jersey. In each of Aese states this law 
has been adopted: "Such offenders (convicts) unless prevented 
by ill heahit> shall be employed in work every day in the year 
except Sundays, and such days when they shall be confined in 
the solitary ceUs; and the hours of work, in each day, shall be 
as many, as the season of the year, with an interval of half an 
hour for breakfast and an hour for dinner, will permit; but not 
exceeding eight hours in the months of November, December 
and January; nine hours in the months of February and Octo- 
ber; aitd ten, hours in the rest of the year. 1 Virg. Rev. Code, 
6Mi ' Princess B^^t, 382; Laws of Maryland, Nov. Sess. 
1809, uft. 138, §80; Laiasef New Jersey ^ revised and published 
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iniS2\y page 326; Purdon^s Digest of the Laws of Pennsyl- 
pamuy page 324 {act of April 5, 1790.) 

Hence it appears, that according to a statute which was en- 
acted upon the most solemn deliberation by one legislature, and 
which has been adopted since by four other distinct bodies of 
the same nature, ten hours make up the longest space out bf 
twenty-four hours, which can be demanded fcTr labour from 
convicted felonsy whose punishment was designed to consist 
chiefly of hard labour. Yet the slave of South Carolina, under 
a law professing to extend humanity towards him, may be sub- 
jected to unremitting toil for fifteen hours within the same 
period!! 

If we turn to Louisiana, the condition of the slave, in thiii 
particular, will be found without melioration. For'though the 
purpose of the act which I have transcribed, is declared to be 
to ascertain what hours are to be assigned to the slave for work 
and REST, the only rest which it provides is half ah hour at 
breakfast and two hours for dinner. At what time a third meal 
is to be taken, whether at sunset or at midnight, Is left to the^ 
master's pleasure. And judging from our knowledge of the 
mode in which sugar is made, and cotton raised dxidi ptessed^ it 
is not too much to say, that the going down of the sun is by no 
means the signal of repose to the weary slave.* And let it not 
be forgotten, that the slave within the short time allotted for 
resty is under the necessity of preparing food for his meals!! 

Prop. II. The master may* supply the slave with such 

FOOD AND CLOTHING ONLY, BOTH AS TO QUANTITY AND QUAI^I- 
TY, AS HE MAY THINK PROPER OR FIND CONVENIENT. 

* An extract from a Louimana newspaper, cUted NeW Orleans, Mareh 23, 
1826, win tend in sonie measure to conlinn this remark. The words are tbese : 
«f To joige from the ac^ty reigning in the cotton presses of the suburbn of 
^St. Maxy^ And the late hours during which their slaoea wor\ the cotton trade was 
never more brisk," Sugar making is, I believe, generally more laborious than 
tile cultivation of cotton. In an article on the agriculture of Louisiana^ con- 
tained in **The Western Reiaew,*' No. 2, (the editor of wl^ is by no mefftns 
wifkvoufftble t6 slavery,) the fcik>wiBg statement appears: ** Tkeworkisagtx' 
maidng) UadmHtkd to. be severe far the hands, (slAves) regmrkigi i»h^ the pro- 
cess of making sugar is eommencedt to be fsssskd stight ahd bat." 
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Legislation, ha?iiig a direct reierence to the subject of this 
proposition, may be quoted from the codes of Louisiana and of 
North and South Carolina. Still, as the slave is entirely under the 
control of his master — ^is unprovided with a protector — and espe- 
cially as he cannot be a witness, or make complaint ia any known 
mode against his master, the apparent object of these laws may 
always be defeated. I might, therefore, spare myself any further 
attention to this proposition. But, for the information of those 
IFfao have not resided in a slave state, I think fit to copy the 
authentic testimony of. acts of assembly, as to the quantity and 
quality of food which are directed to be provided for slaves. 
Thus in Louisiana, *^ Every owner shall be held to give to his 
slaves the quantity of provisions hereafter specified, to wit: otie 
Ifurrel of Indian cum, or the equivalent thereof in rice, beans 
or other grain, and a pint of salt, and to deliver the same to the 
said, slaves in kind tvery months and never in money, under a 
penalty of a fine of ten dollars for every ofience." 1 Martinis 
Digest y 610, act of July 7, 1806. In North Carolina, a much 
less quantity of the same kind of food is deemed sufficient, as is 
implied from the following curious section of an act passed in 
1753, and which is still in force: *^ In case any slave or slaves, 
who shall not appear to have been clothed and fed according to 
the intent and meaning of this act, that is to say, to have been 
sjufficiently clothed, and to have constantly received for the pre- 
ceding year an allowance not less than a quart of corn per day, 
diall be convicted of stealing any corn, cattle, &c &c. from any 
person not the owner of such dave or slaves, such injured per- 
6on. shall and may maintain an action of trespass against the 
master, owner or possessor of such slave, &c. and shall recover 
his or her damages, &c." Haywood's Manual, 524-5. 

The allowance of clothing in Louisiana, seems to have been 
g^uated by the same standard by which the quantity of food 
was determined in North Carolina. '^ The dave who shall not 
have on the property of their owners a lot of ground to ctikivate 
on their own account, shall be entitled to receive from said 
owner one linen shirt and pantaloons (une chemise et une culotte 
de toile) for the summer, and a linen shirt and woollen gpeat 
coat and pantaloons for the winter. '^ 1 Martin's Digest j &IQ^ 
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' The dther slave-holditig stated Ao not pretend to fix the kitfdl 
aind quantity of food and clothing to be furnished to the slaycj; 
but in South Carolina and in Georgia^ the cruelty of denying to 
him a sufliciency of either, is attempted' to be guarded agsdnst 
That full justice may be done to ttie humanity of the lawgivers 
of South Cai!<olina, I extract a section of the law which professes 
to give redress to the injured slave: <^ In case any person, &c. 
who shall be owner, or who shall have the care, government or 
eharge of any slave or slaves, shall deny, neglect or refuse t<> 
allow such slave or slaves under his or her charge sufficient 
dotJiing, coverihg or food, it shall and may be lawful for any 
person or persons, on behalf of such slave or slaves, to make 
complaint to the next neighbouring justice in the parish 
where such slave or slaws live, xrr an: ususdly^ employed; and 
the said justice shall summons the party against whom such 
complaint fl^all be made, and shall inquire of, hear anfd deter- 
mine the same; and, if the said justice shall find the said conr- 
plaint to be true, or that such .person will not exculpate or clear 
himself from the charge, by his or her own oath, which^t^A 
person shall be at liberty to do in aU casiss where positive 
proof is not given of the ojSeneej such justice shall and may make 
such orders- upon the same, for the relief of such slave or slavery 
as he in his discretion shall think fit; and shall and niay setand 
impose a fine or penalty on any person who shall ofiend in the 
premises, in any sum not exceeding twenty pounds, current 
money, for each offence, to- be levied by wairant of distress and 
sale of the offender's goods,'' &c. &c. ^ Brevard's Dig. 241 ;' 
similar in Louisiana, I Martin- s Dig* 638*40. > 

Now, as the slave cannot be heard as a witness, it is^not very^ 
easy to see hovr positive proof as to the insufficiency of food caii 
be obtained; and, of course, by the terms of tlie act, the master 
or 'Overseer, by his oath, may exculpate himself— ^may answer 
the general charge by as general a denial-^-a matter which an 
intrepid conscience, as all experience testifies, will easily 'coln*^' 
pass. • ' '•• 

The act of Georgia remains to be ccmsidered. It will beseest, 
by recurring to ihe latter section of the law of this^stale, u{iDn 
which i adventured a^rief comment while i^eaking of ihej^st 
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erime of eraelty. by the master to his slave, are enumerated, 
<</Ae withholding proper food and si^enancey^' and ^< n^ 
affordifig proper clothing.^^ For '\ withholding proper ^ood 
|U(id suftenance,'' it has been demonstrate^ I trust, that, the 
nniainr is diqpunidiable. The proof cannot be had. Whether 
te starve be properly clothed may^ however, be ascertained by 
impeeiiof^ But here it is necessary to advert to a remark al- 
ready made, n^pely, that the crime of cruelty, according to the 
legal interp4(tj^on of the section, requires^ the eo-exisienee qf 
aU the illegal circumstances specified itk the act. It is .not 
ienoi^ that ^'proper clothing is not afforded" — proper food must 
be withheld — excessive labour must be exacted — unnecessary 
^nd esoessive whipping must be inflicted; and from all these 
eoncomitant eausfis, an effect is to be produced and provefl, 
^^ whereby,'^ sudb is the language of the act, <^ the health of su<^ 
deve or slavies may be injured and impaired! !'' 

Upon ^the- topics of this proposition, another act of Gepr^ 
inay he cited, the provisions of which are of a charaoter so novels 
that I ddaU. be under the necessity of detaining the reader Jonger 
in its discussion than is altogether consistent with' the ..plan cf 
this sketch. The act is a brief one, and I transcribe it entire; 
^^ Section 1. From and after the passing of this act, (December 
lis, 1815,) it shall be the duty of the ii%ferior courts of the 
several counties in this state, on receiving information, on oaM, 
of any infirm slave or slaves being in a suffering situation, from 
Me neglect of, the owner or owners of such slave or slaves, to 
make particular inquiries into the situation of such slave or 
daves, and render sudh relief as they in their discretiiHi.may 
think proper. 

^< Section 2. The said courts may^ and they are hereby authcMV 
iaed, to sue for and recover frt>m the owner or owners of such 
slave or daves, the amount that may be approjHriated for the ran 
lief of sueh slave or slaves, in any court having jurisdiction of 
the same) any law, usage or custom to the contrary notwith* 
stUDding.'' Princes Digest ^ 460. 

By the temgis of this act, the relitf spoken of is coi|fiMd to 
infirm slaves. The purpose of this restriction I caimot per* 
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ceine. It is uDDeoeflsary^ however, to trouble ouneUm widi 
the inquiryy since to the profeaaed objects of its bounty it is 
aearceijf possible a benefit can result As a preliminary to judfr- 
caal investigation! the express directions of the first section re* 
quire ii\f(9nnatian to be given to. the inferior judges on oath* 
I need not repeat, that this must be the oath of an^Atle mam 
A flagrant case it must be, it will occuir to every reflecting mtnd^ 
which will induce such a person to incur the enmity of. a pinn^er, 
by milking' a fi)rmal complaint, on oa<A» beforeu^e juAgcs4BC;tb» 
court, that ^^ an if\firm slave is in a suffering cot^Uioh/rom 
the neglect qf his ourmr." But, let it be granted, that sudi 
complaint has been preferred by a competent person; it ii^ it 
will be observed, but an incipient proceeding, and without the 
inadmissible evidence of th^ slave himself, howcan.theottier 
requir^nents of the act be complied with? What kind of re* 
'plies can be expected to the ^^ particular inquiries^' 'vAath the 
judges are directed to make? The charge is a.graare one — ^it 
strikes at the character of the mastery the evidencebto support it 
diould be proportionately cogent — it should.be incontrovettiUe; 
'. Improbable as I think I have shown the supposition to be, let 
it be further .granted, that the complaint has been established by 
.evidence satisfactory to the judges, and that, in conformity^with 
the dhrections of the act, they have proceeded ^^ to render such 
s-elief as they, in their discretion, have thou^t proper." 

If the reader be in any degree conversant with judicial pro* 
ceediags, he will be apt to conclude Uiat this /alte*^ concession 
is an abandonment of the argument And, truly, had the law 
'junder examination been founded on practical pEinciples--*^had it 
been framed, asall laws ought to be, to answer the behests-of 
justice, the concession would be open to this objection. Yet, 
unwilling as we may be to believe the vqiroach, it is impossible 
to shut out tlie conviction, that the makers, of the aet did not de- 
sign it to be efficient; otherwise, the second section would not 
h»ve been appended. This section gives to the act, as has been 
before observed, a character altogether novel in jurisprudence. 
By the^r^^ section, it will be recollected, the duty is imposed 
^on the judges of the inferior courts, after having made ^^ parti- 
cular imj^iries into the situation of the. sufiering slave,?' torenr 
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darstak reU^as they should think fit. One would natufally 
inier, tiiatafter a judicial tribunal had solemnly adjudged ^< re- 
Ueftobe neeessury for an infirm slave in a sot^brinc^ £&»- 
dManJrom MeNEGLSCl* of his ononer^^ that the hand of ju^ 
tiee. ivottld not be teArdy to enforce the deciaion. Very different^ 
hosQ&TOr, were the sentiments of the luimwue legislature of 
Qeof gia. Norelief is administered. The duty of th^ judges ils 
€tt cm endy by the determination that reli^ is necessary f They 
mnmot order an execution upon Hmt judgment. The harvest 
should have been ready for the sickle-^but the seed has not been 
sown — ^the ground is not even prepared to receive it The 
judges are authoriseed (not commanded) to assume the unheard- 
of diaracter for jftiii^e^ — ^to become suitors xxaanather court^^ 
^ to sue for," says the second section, *^ and recover from the 
owmr or owners of such slave/or slaves, the amount that may 
be a{^opriated;ibr the relief of such slave.'' No special pco^ 
vision is made for the.payment otcosts^ in case these. plaintiff 
jtidgsesAovldy fpom defect of evidence, or from any other eause^ 
be Uttsdsle to convince the ulterior court and jury that relief 
should- be aficHrded. It results, of course, that they must defray 
ih^n fiiom. their private resources, like all other unsuccessful 
{larties to an action. The . delay and uncertainty of the . law, 
even in its ordinary mode of administration, where.every rea- 
sonable facility for investigation is accorded, Bie proverbial; is 
it to be expected, then, with the obstacles to the execution of 
this act which haare been pointed out — ^the exclusion of slave 
^testimony when no other testimony would be likely to disdoae 
the necesdary fac^ts--*4iie preferment of the complaint before one 
set of judges whose decision, at most, leads to no other result 
than that these judges may become suitors in the cause before 
anottier distinct judicial tribunal, with the certain inconvenience 
of the loss of time, and the almost certain loss of money, that 
a suit diould ever be terminated — or that it should be terminat- 
ed in favour of the slave!! Legislation such as .this, is worse 
than mockery. 

Prop. III. The master may, at his discretion, infi.ict 

ANY species of PVNXSHBCENT UPON THE PERSON OP HIS SLAVE. 
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If the power of the master, to the extent hei« impKed, were 
sanctioned by express law, we should have no claim to thecha** 
raeter of a civilized people. The very being of the flbve would 
be in the hands of the master. Such is not, the ease; on the' 
contrary, from the laws which I shall cite, it will be iaiSty evi« 
dent that so far as regards the pages of the statute book^^ihe 
life at least of the slave, is safe from the authorized viri«(ice of 
the master. The evil is not that laws are wanting, bat that Hiey 
cannot be enforced-^^not that they sanction crime, but DiaiiiiejS. 
do not punish it And this arises chiefly, if not solely y bom 
tile cause which has been more than once mentioned-*-tihie ex* 
elusion of the testimony, on the trial of a white person, of all. 
those who are not white. 

There was a time in many, if not ill all the slave-iicdding 
distriets of our country, when the murder of a slave was fidoweil 
by a pecuniary fine only. In one state, a change of the law in 
this respect has been very recent At the present datey I am 
happy to say, the wilful, malicious and deliberate murder of •• 
slave, by whomsoever perpetrated, is deeiar&i to be punisfaaUe 
with death in every state. James* Digest ^ 3|» {act cfDeeem- 
ber 20y 1821); 1 Bev. Code Va. 616; Haytvood^s Manual^ 
{N. C) 530 (act qf 1798); Constitution qf OeorgtOf art. 4j 
§ 12, and act of jUssembiy (isn); Princess Digest j 348&45«; 
Mississippi Rev. Code^ 297; Missouri Constitution^ art. 3, 
§ 28, and act of July 4, 1825; 1 Missouri LamSj 1^%%^ Laws 
of Tennessee, act of Oct. 23, 1799, &c. &c- 

A slight difference in the laws of the several states obtains <hi 
this point, which is not unworthy of being no^. In Vir^nia,* 
the penal code contains no definition of murder, as such^ bui 
impliedly adopting the common law definition, pFescribea the 
punishment to be inflicted for this erime. Of conseqvMiee^ 
whatever be the complexion of the person murdered, or wheliiev 
he be bond or free, the law as to the guilt (rf* the offemter istiie 
same. Jict of March 6, 1819; 1 Rev. Code^ 616. — Similar in 

* The distinction, whidi originated in Pennsylvania» as to degrees of guilt in 
the crime of murder, has been reci^;nified in Viigima. The name of the crim^ 
however, is not clianged in either of these states— it is in the punishment onlyji 
that the distinction is important. 
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Missouri, Comatution, aft. 3, § d§; and 1 Mmouri ijfws. 

The eoniioting influences of humanity and prejudice are 
strangely eontrasted • in the law of North Carolina on this sub-^ 
ject Section 3, of Ihe act passed in 1798, runs thus: ^ Whereas 
by ttiotiier aet of assembly, passed in the year 1774, &e killing 
of a slaye, howeyer wanton, cruel and deliberate, is only pun- 
ishable in thefirst instance by imprisonment and paying the value 
thereof to the owner, which disHnetion of .criminality between 
the murder of a wkite person and one who is equally a human 
creaturey but merely of a different complexion^ is disorace-' 

FUL TO HtJlCANITT, AlID DEaaAniNG IN THS HIOHEST nBOHBB 
TO THE LAWS AND PBINCIPLES OF A FREE, CHaiSTIAN AN0 EN<- 

loaHTSNEi) douNTRT, Be it enacted, &c. That if any person 
shall hereafter be guilty of wilfully and maliciously killing a 
slave, suehicfedder shall, upon the first conviction thereof, be 
adjudged' ^ihy of murder, and shall suffer the same punishment 
as if he had kilted a free man: Pratnded always j thisdct shall 
not extend to the person killing a slave outktwed by virtue of 
any act of assembly of this stutCj or to any slave in the act 
qf resistance* to his lawf ut owner or Tnaster^ or to any slave 
]>riNO UNDER MonssATE ^DsttticsTioN. " Hoywood^s Manual; 
530; and see Laws of Tennessee^ act of Oct, 23, 1799, with a 
like proviso. 

The Isnguage of the constitution of GrecHrgia, art 4, § 12, is 
so nearly similar, that I transcribe it in tiiis place, in order that 
both may be considered together. ^^ Any person who shall ma- 
liciously dismember or deprive a slave of life, shall sufier suehr 
punishment as Would be inflicted in case the like ofiisnce had been 
committed on a free white person, and on the like proof, ex** 
cept in case of insurrection of such slave, and unlesssucH death 

%mmVO HA7FB9 BT ACCIDENT IN OIVING SUOH SLAVE MODERATE 

CORRECTION.'' Princc^s Digest^ 559. 

The glaring inconsistency ttf the declaration in the preamble 
to the act of North Carolina, that '^ a distinction of criminality 

"* te'feference to tlui clause in the proviso^ it has been jn^ciaUy deter- 
minedtthat it ajueHJiahk to kiU a&Uve» lesistinsr or offering to resist his mas- 
ter» by force. 3 Haywoo^a BeporiSf 54. 






betwreea the murder of aivhite-perton and'Ofie^whi) i»e(|iiii)j^ 
It human creature, but aierely of a diftpent oo«iplexiiiii> is dia^ 
j^fteeful to kumanity, and degcadiAg in the highest degree to 
the laws and prineipleaof a free, chrisliaik andeaUghleeied eoun-" 
try," and the impunity which is granted, in the aame BteHony 
to the murderer of an autlmved slave j n^eds hut little ettdana- 
tion or comment To set the matter^ however, in its proper 
light, it may be added, that a prockmatiim of outlmory* against 
a slave is authorized, whenever he runs, away from his mas t q i^ 
conceals himself in . some obscure retreat, and, to- sustttn life; 
kills a hogj or some animal of the cattle kind!! See HasfttHM^^ 
Manual^ 521; ac^</ 1741, ch. 24, §45- 
' But to turn to another part of the. proviso,. attached to tikis 
act To style the << correction^* of a slave which c8Uses:D^T% 
^' moderatey^^ is a solecism too. monstrous for scberle^sfadaon; 
And yet such has been the law of two enlightened : stftlei^ for 
more than a fourth of a century; and* the sam&inrovisibn, widi 
an unimportant increment, has been ineorporlited into- the cm* 
stituMan of a third state for an equal space of timeJ! Had -n 
statement of this natui« appeased in the pages of a Jfbreign 
journal^ who is there among us that would niiot hafveindignantiy 

repelled the charge as an opprnhrifmstJalsBhaai? (. 

There is another point of view in whidi this txcqftion^ aS- to 
death produced by Uie moderate correction of the slave, claims 
an observation. I mean, in respect to the protection which it 
throws over the murderer, when on his trial for lulling a slavw. 
Every one who has been the least att^tave to trials iov eapU€U 
offences, or who knows the human heart, is well aware that the 
compassion of a jury b ever ready to lay hold of a pretext to 
save themselves from the painful duty of commti/^^i feHow 
being of a crime, the punishment of which is death. Strong 
evidence will not, therefore, be required by them to induce tl^^ 

• * • 

* The outlawiy of a slave is not» I believe, an unu^ial occuirence. Veiy 
recently, a particular account was ^ven of the killing of a black man, .not 
charged wrth any offence, by a person in pursuit of an outlawed slave, owii^, 
as^H was stated, to the person lulled not answeiing to a caU made to him by 
the pursuers. Whether the call was heard or Tiot, of course could not be.aacer« 
tuned, nor did it appear to have excited any inquiry. 
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MM HhaA. tHcsr miSieAeimt^s design was the eorreciion of Hie slaive 
«-«-thftt fBBsMy (And possibilities are usually urged as sufBeieul 
justiiicatbii'foir adquittals^ where* life is in jeopardy )f the measure 
bestowed' was modemie, and of oourse the death must have been 
meidmtul 

in-Soutii Oarolinsy (act of 1740^ the liq^lature having by 
some means i^ade the disGOveryi as tliey Bet foMi in the tow^ 
^t ^^ cruelty is not only highly unbecoming those who profesd 
IfeMUsrives Chtistiamrh^% is odious in iheeyes of ail men ^hb 
have any sense of virtue or humanity-^to restriiin and prevent 
barbarity being eiterdsiad towards slates/' enacted, << That if any 
person whosoever, shall wilfully murder his own slave^ or the 
slaves of any other p^son, every such person (i. e. the offender) 
alMdl, upon eonvietien thereof, forfeit and pay the sum of seven 
hundred pounds, current money, and shaltbe rendered for ever 
ineapadile of holding, eit^cising, &e. any o£Gice, &e. and in case 
any such person shall not be able to pay the penalty and ' for- 
feiture hereby inflicted and imposed, every such person shall be 
«ent to any of the frontier garrisons of the province, or commit- 
ted to the work^house in Charleston for &e space of seven years, 
&c &c. at hard labour**^ 2 Brev. Dig. 241. This pecuniary 
imilct was the only restraint upon the wilful murder of a slave 
in tfiis state, from the year 1740 to the year 1821, a period of 
more ^n eighty yeaj:^. But wilful murder, in the sense in 
which the epithet wilful is here used, it is not very likely 
W9uld be often* perpetrated by the master. The Species of 
murder, the cruelty of which can scarcely be exaggerated by 

* Pertuipi^ in this supposition I am inikaken. I find in the case of ** The 
S^aU M. M*Qee,>l ite^f EtpoHBy 164, it is said inddentally by Messrs. Pinck- 
niey^ and Ford, . coonsel for th^ st»te» ^ that the frtgatney of the offence {mlfitl 
murder of a slave] was owing to the mture of the puiMimeiU" &c. &c. lisia- 
Hvdy, however, I have no doubt the hitter species of this crime, i. e. murder 
by undue eorrectUm^ &c. must have been much more common. A reflection 
naturally suggests itself from the remark of Messrs. Pinckn^y and Ford, 
wfai^ I have here transferred. This remark was made in 1791, when the 
above trial took place. It was made in a public place — a court-house — ^and 
by nien of great personal respectability. Th^re can be, therefiore, no question 
as to its verity f and as little of its notoriety; nevertheless, thirty years elapsed 
before a change of the law Vas effected! ! 
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any description^ and which there is a strong prohability, would 
Jbe not unfrequently chargeable upon the master or his overseer, 
is delineated in another section of the same act, aaid guarded 
against, hofuo adequately ^ the reader wiU judge for himself, from 
the following quotation: *^ If any person shall, on a sudden heat 
or passion, or by undue correction, kill his own slave, or the 
^lave of any other person, he shall forfeit the sum of three Atin- 
dred and fi/ti/ pounds, current money." Ibid. 241. 
. The first named of these sections, I have already mentioned^ 
has been repealed by an act of 1821, which punishes the wilful, 
malicious and deliberate murder of a slave, by death without 
benefit of clergy. The latter section, so far as relates to the 
killing of a slave on a sudden heat or passion, has been supplied 
by an enactment in the same year, which dimikisbe^s the pecu- 
niary penalty to five hundred dollars, but authorizes an impri- 
sonment not exceeding six months. JameS^ Digest, 392. 
• Where the l%fe of the slave is thus feebly protected, his limbs, 
as might be expected, share no better fate. I quote again from 
the act of 1740, of South Carolina. '^ In case any person shall 
ikvilfiiUy cut out the tongue, put out the eye,^ castrate, or cruelly 
f oald) burn, or deprive any slave of any limb, or member, or 
shall inflict any other cruel punishment, other than by whip- 
ping or beating with a horsewhip, cowskin, switch or small 
stick, or by putting iror^ on, or confining or imprisoning 
such slave, every such person shall, for every such offence, for- 
feit the sum of one hundred pounds, current money." 2 Bre- 
vard^s Digest, 241. This section has, as far as I have been able 
to learn, been suffered to disgrace the statute book from the year 
JL740 to the present hour. Amidst all the mutations which 
Christianity has effected within the last century, she has not 
been able to conquer the spirit which dictated this abominable 
law. To say nothing of the trifling penalty for mutilation, 
what idea of humanity must a people entertain, who, by direct 
legislation sanction the beating, without limit, of a fellow crea- 

* How differeat mtsui the Mofiatc law: ** If a man smite the eye of his servant, 
«r Uie eyeof hift matdy ihst iipenaky be shaU let kim go free ftr kUey^s sake,** 
** And if lie sQiite out his man servimt's ioUh^ or his maid servant's toothy he 
shaU let him go free for his tooth's sake." Jfxoths, ch^, 21, verses 26, 2r. 
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fure, with a hotsewhip or cowskin — ^and the infliction of any tor- 
ture which the ingenuity and mdiignlty of man may invent, in 
the application of \tmk to the human body, and the perpetual in- 
carceration, if the master so wilf, of the unfortunate slave, in a 
•* dungeon keep,** however loathsome. Such, nevertheless, is 
the just interpretation of this law — a law too, which at the same 
time denominates these very acts which it authorizes, cruel 
punishments. 

Louisiana has borrowed the last section of the South Carolina 
law, with the exception of what respects mutilation, and making 
the penalty not more than five hundred dollars, nor less than 
two hundred. See 1 Martinis Digest ^ 654. Whatever remarks, 
therefore, were made upon that law, will apply equally to this. 
Her new Civil Code effects no reformation of the old law, but 
IS content with the enunciation of a general principle, which is 
regarded^ no doubt, as the quintessence of humanity. ** The 
slave is entirely subject to the will of his master, who may cor- 
rect and chastise him, though not with unusual rigour, nor so 
as to maim or mutilate him, or to expose him to the danger of 
loss of life, or to cause his death.** Civil Code of Louisiana^ 
art 173. How far the power of the master is limited by the 
expression unusual* rigour, may be easily inferred, when it is 
recollected that the law of South Carolina last noticed, had been 
in full force in Louisiana for many years before, and was so at 
the time when the Civil Code was adopted. 

The constitution of Mississippi bestows upon the general as- 
sembly power to make laws to oblige the owners of slaves to 

* So lately as 1819, the legis]atiire of Louinana recog^zed the practice of 
putting^ iron chaiiur and collars up^n skrei^ to prevent them from nutting 
away. The act reads thift; ** tf any person or persons^ &c. shall cot or break 
any iron chain or collar, which any master of slaves should have used in order 
to prevent the running away or escape of any such slave or slaves^ such per- 
son or persons so offending shall, on conviction, &c. be fined not less thAn two 
hundred dollars, nor excee<Hng one thousand dollars; and suflfer hn^risonment 
Ibr a term not exceeding two years, nor less tfian six months." »Ad o/JSMem" 
bly, of March 6, 1819— f)am/>A/Bf, page di. . It is worthy of special comraemo- 
ration, that the le^slature of the same state, by the law given above in 41m 
text, from 1 MarUn*$ Digest, 654, imposes a mudk less penalty fbr the infiiotion 
of ** cruel punishments," of the most atrocious description, upon the slave. 

6 
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tic^t.then^ with humanity — ^to abstain fcoin all iwjiurietfitQ thcii 
^xtqnding to life or limb; and^ in ease of their neglect or i^fosal 
tp comply with the directions of such laws, to have such slave 
or slaves sold for the benefit of the owner or owners. ConsL 
Mississippi^ Title Slaves, sect. I; Rev. Cockf 554. In the ex? 
^cise of the power thus granted, in the first and second dauses, 
viz. ^^ to oblige the owners, of slaves to treat them with humanity, 
^pd to . abstain from all injuries to them extending to life Or 
limb,'' the general assembly have passed this act: ^^ No cruel or 
iinusual punishment shall be inflicted on. any slave within this 
state. And any master or other person entitled to the service 
of any slave, who shall inflict such cruel or unusual punishment^ 
or shall authorize or permit the same to be inflicted, shall, on 
CQ.nviction, &c. be fined according to the magnitude of the 
pfience, at the discretion of the court, in any sum not exceeding 
Qye hundred dollars," &c. Rev. Code, S7&* {c^t ofJtme ISth^ 
X^^^i) Without the testimony of the slave, I a^i^n remtark, a 
bw of thijs nature may be regarded as nugatory. But^t abstractr 
edly considered, what protection does it hold forth. *^ CrueV\ 
and ^funtisuqlf'^ connected aa they are by the disjunejfcive .".or," 
l^^.ean precisely the same thing, and will be so construed by the 
court. And what horrible barbarities may be excused undec 
the name of t^^tia/ punishments, the reader will be enabled to 
jjudge by recurring to the laws of South Carolina and Louisiana^ 
contained on the preceding pages. 

But what reason can be alleged for iiot putting in requisition 
at once^ tjie important power, "to have slaves sold from their, 
owners who neglect or refuse to comply with the directions of 
laws designed to secure humane treatment to such slaves." This 
point will be the subject of separate examination hepeafter, and 
I forbear therefore enlarging upon it now. • 

The constitution of Missouri has gone beyond that of Missis- 
sippi, in relation to the protection of slaves from the inhumanity 
gf their masters ; for it not only empoi&ers the legislature " ta 
oblige the owners of slaves to treat them.with humanity, and to» 

. * Alabama has a mmilar law, except as to th^ penalty^ ^w^h is bat one hull- 
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itetain from ril injuries to them extending to life or linib^^^ 
k^r4, 3f §06^ last clause (1 Missouri Laws, 48) but it is made 
its nuTT 4a pass su4ih laws as may be necessary for this pur- 
pose. ' If this injunction be regarded in its proper light, it will 
be incumbent on the legislature to remove the restriction which 
has been imposed on the reception of the testimony of all whb 
are not whites. As yet, ho law has been enacted on the autho- 
tity of the article in the constitution; on the contrary, there is 
in atit which confers upon the master d new mode of inflicting 
punishment on ^e slave, whieh may be perverted to subserviS 
fiurposei^ most cruel. " If any slave resist his or hermaster^ 
misU'ess, overseer or employer, or re/t*^ to obey his or her 
lawful commands, it shall be lawful for such master, &c. to Com-> 
ftiit sach slave to the common gaol of the county, there to re- 
main at the pleasure of the master, &c. ; and the sheriff" shall 
receive sUeh skve, and keep him, &c. in confinement, at th^ 
expense of thfe person committing him or her." I Missouri 
Laws; 809. While for the obvious reason, that the master, if 
eruel and vindictive, can gratify his disposition in a manner 
less eocpenstvCy and much less troublesome to him in its execu- 
tion, and more severe towards his victim, I do not think it pro-' • 
trnble this power will be abused; yet, viewing man as he is, no 
law ought to justify and assist in the imposition of a punishment 
of this nature, to be prosecuted to any extent which a wicked 
heart may desire. 

Upon a fair review of what has been written on the subject 
of this proposition, the result is found toT)e — ^That the master's 
power to inflict corporal punishment to any extent, short of life 
and limb, is fully sanctioned by law, in alt the slave-holding 
states — ^that the master, in at least two states, is expressly pro* 
tected in using the horsewhip and cowskin^ as instruments for 
beating his slave — ^that he may, with entire impunity, in the 
same states, load his slave with irons, or subject him to perpetual 
imprisonment whenever he may so choose — thkt for cruelly* 
seiUing, wilfully cutting out the tongue, jputting out an eye, 
and for any other dismemberment, itprovedy a fine of one hun- 
dredi itoimds cunreocy only is incurred in South Carolina-*-4hat 
though m all the states the wilful, deUbetate and malicious mur* 
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der of tiie 9i«^ve is uo^ dirmUed to be putiiahed with ^aath^ y^, 
aa in the. case oC a whiH o£Eendjsr) none except whites: cen %iW 
evidence^ a convictioo canseldom^ i£ ever, take plaoe. 

. Prop. IV ^ All tbji powsr ov tkb mastsr ovbr txi; &latb 

MAY BS £XSRCI3£n9 NOT BY HIMSELI OKJ.T IN PBRSON^ BUT Vt 
ANT QNB WROM. HR MAT DRPUTR AS BIS AGBBTT. 

Louisiana is the only state in which an act of assembly hat 
been passed on Hm topic. The language of the act may b9 
cited, aa an appalling definition of slavery itself. ^^ The condi^ 
tion of a slave being merely a passive 0Re» his subordiBation t» 
his master, and tp all who represent him, i3 not susceptiUe of 
s^ny modification or restriction, (except in what can incite tbcf 
slave to the commission of crime,) in such manner, tiaat he oWei 
to his master and to all his family a respect withoatiiouiids and 
an absolute obedience, and he is consequently to exeewl4eall..the 
orders which he receives from him, his. said master^ or from* 
them." I Martinis Digest f6ie. 

In the other slave-holding states, the subjoined extract from 
Mr. Stephen's delineation of slavery in^the West Indies, wiU^ 
it ill believed, aecumtely express the law and the practice. ** 

* A case is reported among the decisions in the supreme court of appeals in 
Virginia, which* while it confirms the text, proves how wantonly this power 
may be^ xad is abused. Tho statement prefixed to the ophuon of the court is 
in these words: *' May brought an action of trespass vi et armis, in the Pdteta^ 
burg district court, against the appellants, {Brown &f Boisteau,) for breakup 
and entering his close, and beating several of his slaves^ in the declaration named* 
m thai he wa§ deprived of (heir services for a bmg /me, and throwing down his 
endosores found his field, whetteby his wheat, then and (here growing, was 
tsodden down and mjured by a great m^ber of c«ttle and hursai, &c. &c. A 
biU of exceptions states, that on.the trial the defendants offered, in mitigation 
of damages, the testimony of a witness, tending to prove that the pJamt^ had 
fpven a general perfmmon to Browne one of the defei^tdants, to tint hisTiegroquar^ 
kra, and to chastise any of his slaves who might be fownd acting improperly,** This 
evidence wasrejected, not that it was in itself improper, but on /eeftniot/ objec- 
tions, em of which waa^ that it was offered, and a^ccpdiog ^ the 9fe«te (xf the & 
pleadings^ if received, would go to the defence of both Brown and Bcinmh^- 
vdiereas tsx pxjixissiov was grasded to Bro wir onlyf and the beating, aa Ifod 
been previously shown, had been inflicted soleh/ by Boi8Sxa.u— **to whom, 
continues the report, '* it was admitted no such permissioit had been given. 
Se^lMlx^^8Bqtart9,%BB,Bm^ WhatBM>Mfii^[l*nt 
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^<< Th4 flbve i&liaUe to be eocanoed<ir puniahed by* the wliij^ ind 
to be tprmeated by 6f^ species of pownal ill-treatment, sub- 
ject only to the receptions already meationed, (i. e. the depri^- 
vation of life or limb,) by the attorney^ manager ^ (yoerseer^ 
4rivery and evmy other person to whose government or eonhvl 
^ Qvmet may choose to subject him, as fully as by the ownef 
himself. Nor is any speeial mandate or express general powet 
neeessaxy for this purpose; it is enough that /Ae i^flietoT cf the 
wiolence is set over tie slave /or the moment^ by the owner , 
or by any of his delegates ot sub^legatesy of whatever tank 
or character**^ Stephen^ s Slavery, page 46. 

• This power of deputation by the master is one of the degrad-^ 
ing and distinguishing features of negro slavery. It was not 
pirnutted hy the law of vUlanage. ^< The villein might have 
;|n action against any aian but his lord for beating him, except 
|br jnat cause; and it mas no legal defence in such action, to 
pl^adthatUwasdonebythewmmandofthelord.^' 9 Coke's 
SeportSy76^, and see Stephen^s supra* \ 

The. moat common delegate of the master is known by "die | 

appellation of .^^ overseer.^' A description of this class of beings/ i 

is furnished by J^. Wirt, in.hisJife of Patrick Henry, page \ 

34. Coming from this source, there is no reason to suspect the 
character to be surcharged with cruelty, and the following ex-* 
tract is in the words of that author: ^' Last and lowest,, (i. e. of 
the different classes, of society in Virginia, ) a feculum of beings 
(»lled ^ov^seers^ — ^the most abject, degraded, unprincipled 
race — always cap in hand to the doQS who employed tihem, and 
furnishing materials for the exercise of. their pride, insolence^ 
and spirit of domination.". 

Prop. v. SirAVBS HAVE NO LS0A& BIiOHTS OK PROPSRTV fK 
'VHIKOS B£AL OR PEBSOSTAL, AND, WHATBVBR PROPERTT TlStBr^ 
MAY ACQUIRB, BBLONOS, IN POINT OP LAW, TO THEIR MASTERS. 

alMue of tile master^ power of delegation could be - pr&etised than this^— to * 
gftnt a genetal permkahn to one notinibt function of imxyverseer, or genehd 
deputy, totnipetintend-the employment, 8tc. pf the slaves, (fbrthls character 
i» phfinly deiued to Brown, inasmuch as he is charged with having bh)kin the' 
thse of Hay, i. e. ^entered tinbAsMly, without his fconsent, upon his premifcs,) 
to visit liDS ivegro quarters, and to chastise any of his slaves who might be found 

acting improperiy! !! 

I 
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Of negro slavery only} can ttkis harsli doctrule he «C|!m0di 
Among the Romans, the Grecians and the ancient Ckrmonsi 
slaves were permitted to acquire and enjoy prt^rty of consi«; 
derable value, as their own. ^< The- Polish slavesj even pmr 
to any recent alleviations of their lot, were not only allowed to 
h,old property but were endowed with it by their lords.'** 
Stqphen^s Slavery^ ^c. 59| citing WraxaWs Memoirsr 2 vaL 
letter 21. In the Spanish and Portuguese colonies^ the- money 
and effects which a slave acquires by his labour at times seft' 
^part for his own use, or, by other honest means, are UgaUjf^ 
his own and cannot be seized by his master. Ibid 60. Andl 
even in the British West India Islands, where /the cmuHtion of 
slavery on the whole, is not perhaps, less severe than it is in^ 
the slave-holding sections of the United States, and^* wheie iit 
truth, the unwritten law is as above stated in tfaiiB pr(^sitio%' 
yet,i the feelings of the community there forbid its enforcei&eht 
by the master. Since, however, to deprive the slave of any* 
little articles of property whiish he might lObtain^ by the essei^* 
cise of his industry and skill, in the few moments of leisure- 
occasionally indulged to him^ has been thoughtof su||cient im-- 
pprtance to call for solemn acts of the g^eral assemblies in oui^ 
slave-holding states, there seems but little reaspn to beUev^eir 
that humanity has opposed their execution and established a 
better practice there. I insert various acts of assembly, which* 
will evidence, in what light this subject is viewed in the states,' 
so often alluded to. Thus in South Carolina: ^^ It shall not be 
lawful for any slave to buy, sell, trade, &c. for any.^ods, &c. ^ 
without a license from the owner, &c. nor shall any slave be. 
permitted to keep any boat, periauger^.or canop, ox rais^ and^ 

* Periaugua as this word should be spelled, is thus defined, in the Ency- 
clopedia, (first Americaii edition, published by Sir. Dobson ;) '* a sort of' 
larg^ canoe xxiade uaa of in ^el^eeward Islands, South Amerka and the Gulf, 
of Mexico. It is composed of the trunks of ttM trees faollonred «nd united 
together; and thus differ^ from the canoe which is foimed of one tree.'' Jn. 
this country, the distinction here mentioned, between a canoe and pejriaugua^ 
is not always observed— In ** a series of letters from Timothy Flint, principal 
of die Seminary ef Hapcde, Louisiana, to the Rev. James Flint, of Salem, 
Mask. Ifind.theperlaii^gua, deaBittied, as <«avesBelof fimn two to&urtons 
burthe|i^;hqUowed,r^9fpe^pi«8 fyofSk am p^ratdigious tree, or^from.the tsmte <^'. 
two trees united, and a plank rim fitted to the upper part.' 
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teeed, for tke'tenefit of such slave, any horses, mares, cattle, 
sheep or hogs, under pain of forfeiting all the goods, &c. and 
all the boatS; periaugers or canoes,, horses, mares, cattle, sheep, 
or hogs. And it shdl be lawful for any person whatsoever, to 
seize and take away from any slave, all such goods, &c. boats; 
&c. &G. and to deliver the same into the hands of any justice of 
the peace/ nearest to the place, where the seizure shall be made, 
and such justice shall take the oath of the person making such 
ieiziire, concerning the manner thereof; and if the said justice 
s^ll be satisfied that such seizure has been made according to 
kw, he shall pronounce and declare the goods so seized, to be 
fbrfeited^and order the same to be sold at public outcry, one half 
of the monies arising from such sale to go to the state, and the 
tftfaer half to him or them that sue for the same. " James^ Digest, 
385-6. M^et of 1 740, 

The act of the legislature of Georgia, is in nearly the Satme' 
words. Princ^» Digest, 453. And, lest perchance, the bene- 
volence of the master, should sometimes permit the slave to 
hire himself, to another for his own benefit, Georgia has im- 
posed a penalty of thirty dollars **for every weekly offence, 
on the part of the master, unless the labour be done on his own' 
premises. '' Princess Dig: 457. So, in Kentucky, with a 
sli^t modification, 2 Litt. fy Swi. Digest, 1159-60. See 
Mississippi Rev: Code, 375, and Laws of Tennessee, Oct. 23, 
1813, chap. 135. 

And in Virginia, if the master shall permit his slave to hire 
himself out, it is made lawful for any person and the duty of 
the Sheriff, &c. to apprehend such slave, &c. and the master 
shadl be fined not less than ten dollars, nor more than twenty, 
&c. 1 Rev. Code, 374-5. Similar, 2 Missouri Laws, 743, aivd 
see Haywood^s Manxmly 534. 

. As early as the year 1779, North Carolina interposed as fol- 
lows: ^^ Ml hoTseSy cattle, hogs or sheep, that one month 
after the passing of this act, shall belong to any slave or be 
of any slave? s mark, in this state, shall be seized and sold 
by the County Wardens, and by th^m aj^lied^ jthe om-hadf 
to the stq^port of the poor of the couniy, and the other haif 
to the vnform^efrJ*^ Haywood s Manual, 526^ See Mms- 
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sippi Rev, Code^ 378, and Kilty^s Laws of Marylandj act 
0/1723, chap. 15, §6. 

In Maryland, by act of Jlpril sessions j 1787, chap. 33, 
^^any person who shall permit and authorize any slave belong- 
ing to him or herself, &c. to go at large or hire himself or her- 
self, within this state, shall incur the penalty of five pounds, 
(thirteen and one-third dollars,) current money per month, ex- 
cept ten days at harvest This penalty was increased to twenty 
dollars, excepting however, an additional ten days in harvest. 
Jict of December sessions^ 1817, chap. 104, §1. By both 
acts, a slave being a pilot, is not included within the prohi- 
bition. 

f In Mississippi a slave is forbidden to cultivate cotton for his 
own use, and, should the master permit him to do so, h^ incurs 
a fine of fifty dollars. Miss. Rev. Code, 379. 

And, ^^ if any master, &c. of a slave license such slave to gp 
at large and trade as a freeman, he shall forfeit the sum of fifty 
dollars for each and every offence. Mississippi Rev. Code, 
374, — ^and see 2 Missouri Laws, 743. Also, Kilty^s Laws of 
Maryland, act of Jipril, 1787, chap. 33. An equal fine is 
imposed upon a master, convicted of permitting his slave to 
keep *^ stock of any description:^^ act of January 29, 1825, 
pamph. laws of Mississippi of 1825. 
( The civil code of Louisiana coincides with the text in the fol- 
lowing manner : ^^all that a slave possesses belongs to his 
master — ^he possesses nothing of his own,, except his pfeculinm, 
that is to say, the sum of money or moveable estate, which his 
master chooses he should possess.^^ — ^rt. 175, and see, 1 
Martinis Digest, 616. ** Slaves are incapable of inheriting or 
traosmitting property." Civil Code, art. 945. ^^ Slaves cannot 
dispose of or receive by donation inter vivos or mortis causa, un- 
less they have been previously and expressly enfranchised con- 
formably to law, or unless they are expressly enfranchised by the 
act, by which the donation is made to them. " •Srt. 1462. "The 
earnings of slaved and the price of the»r service, belong to their 
owners, who have their action to recover ihe amount from those 
who have employed them." ^.Louisiana Code of Fra:ctic'e, 
art. 103. 
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The decisions, of the courts confirm the doctr^ne^ of these 
acts of assembly f — ^as in South Carolina, where it was held, 
*^ That slaves cannot take property by descent or purchase, 4 
Dessaussure^s Chancery Reports, 266, Bynum vs. Bostwick. 
7— And, in North Carolina, — ^^ Slaves cannot take by sale, or 
devise, or descent. And, a devise of land, to he rented out 
for the maintenance of a slave, was adjudged to be void. 1 
CamerorCs and Norwood^s Reports, 353 — ^same decision, 1 
Taylor* s Reports, 209. — ^Also, in Maryland, a gift, bequest, 
or devise made \j^ a slave, by any one not his owner, would be 
void. See JQulany^s opinion, 1 Maryland Reports, 561. 
Though in this last state, such a devise of real or personal 
estate, made by the owner of the slave, has been held to entitle 

* There, is ^xt. isolated case, of pretty early date, (determined in the Su- 
preme Court of South Carolina. See 1 Bay*8 Reports^ 260-3. The Guardian 
<f Sally, a negro vs. Beatty,) which is too interesting in several points of 
view to be passed by unnoticed. It is in opposition to the spirit of the laws; 
and to other iSz^-decisions of the courts, on which account, if no other rea- 
son could be assigned, if would benecessary to insert it. An outline of the 
facts of the case, is thus given hy the reporter. ** This was a special action, 
m nature of ravishment of ward, to- establish the freedom of a negro girl, 
according' to the form prescnbed by the act of the legidature for that pur- 
pose. ■ The case was this: a negro w^nch slave, the property of the ddfea- 
dant, by working out in town, with permission of her master, had by her in- 
dustry, acquired a considerable sum of money, over and above what she 
had stipulated to pay for her monthly wages to her master, and having an 
affectum for . a negro ^1, Sally, she purchased her with this money which 
slie had been for years accumulating, sand gave*her her freedom. For a con* 
^derable time after the purchase was made^^the defendant, never claimed any 
pn^^erty in the negro girl,— -never paid taxes for her, but on the contrary, 
acknowledged he had np property in her.' Some short time, however, before 
the commencement of the present action, when called upon to deliver up the 
girl, as free, he refused ; in consequence of which, this action was brou^t. 
The court chaiged the jury in favour of the plaintiff. Chief Justice Rutledge, 
saying, in conclusion, * If the wench chose to appropriate the savings of her 
extra labour to the purchase of this girl, in order, afterwards to set her free, 
would a jury of the country say No ! ! He trusted not. They were loo hu- 
mane and upright, he hoped to do such manifest violence to so singular and 
extraordinaryanactof benevolence.*— The jury, without retiring from ^ 
box,.retumed a verctict for the plaintiff's ward, and she vxss set at Hberty,** 
WWcKof these was neighbour to the oppressed negro girl ? 

7 • ■ ' '■*' 
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the slave to freedom, as the impKed intention of the owiter; 
Hall vs. Mulliny 5 Harris and Johnson's Reports, 190. 

ft 

Prop. VI. The slave being ** a personal chattel,*' is 

AT all times, liable to be sold ABSOLtJTSLT, OR MORTOAO- 

ed or leased, at the will of his master. 

After what has been said, with respect to the master's power 
over his slave, it may seem to be pf but little consequence to 
the slave, whether he remain for life, subject to one and the 
same master, or be transferred successively to many others. 
As far as the master's treatment towards him is concerned, this 
conclusion may be taken as generally correct But it must not 
be forgotten that the slave is a human being, and althpugh his 
degraded condition may have blunted, or perhaps destroyed the' 
nicer sensibilities of our nature, yet, is he susceptible of many 
of the feelings which attach those of the same species to each 
other, and even to insensate objects. •Ss man^ he muatbe 
alive to the ties of consanguinity and affinity. As man^ he 
must know what friendship is. t^^ man, it is scarcely possible 
he should not feel an attachment even to place. And as many 
the indulgence of these feelings, cannot fail to contribute largiQ- 
)y to his happiness.. To be torn from such endearments, with- 
out the hope of a restoration, and y^t live, must inflict a pang, 
agonizing beyond description. The terror which his ms^er's 
presence inspires, renders those of hisi own condition more 
dear. Nevertheless, in the slave-holding states, except in 
Louisiana, no law exists to prevent the violent separation of 
parents from their children, or even from each othar.* In most 

• One of the abolition acts of Pennsylvania, (act of 29th March, irSS), 
contains this provision: " If any owner or possessor of any negw) or mulatto 
slave or slaves, or servant or servants, for a term of years, shall, from and 
after the first day of June next, separate or remove, or cause to be separated 
or removed, a husband from his wife, a wife from her husband, a child from 
his or her parent, or a parent from a child, of any or either of the descrip- 
tions aforesaid, to a ^eater distance than ten miles, with the de»g^ and in- 
tention of changing the habitation or place of abode of such husband or wife, 
parent or child, unless such child shall be above the age of four years, or 
unless the consent of such slave, &c. shall have been obtained and^testjfied^s 
herein before described, (i.e. by acknowledgment before a magistrate, &c.) 



oth^r coui^rie8 in which slavery is tolerated, the slave ia em- 
ployed in the. cultivation of the soil, and cannot, by sale, be 
detached from it. Such is the case, in the Spanish, in the Por- 
tuguese, and even in the French colonies. The Code Noir^ 
art 47, (I quote from Stephen, not having the code before me,) 
prohibits the selling of the husband without the wife, the pa- 
rents without the children, or vice versa. In voluntary sales, 
made contrary to this regulation, the wife or husband, children 
or parent, though expressly retained by the seller, pass by the 
same conveyance to the purchaser, and may be claimed by him 
without any additional price.* , See Stephen^s Slavery j Sic. 69l 
• If the humanity of the French has adopted this law, why 
should not the citizens of our republics imitate so good an exam- 
ple? But it is foreign to my plan, to dwell longer on this topic. 
I pass to a kindredproposition,— the source of, perhaps, greater 
evil.. 

Prop. VII. The slave is at all times liable to be sold, 

BY process of law, FOR THE SATISFACTION OF THE DEBTS OF 
A LIVINGS OR THE DEBTS AND BEQUESTS OF A DECEASED MAS- 
TER, AT THE SUIT OF CREDITORS OR LEGATEES. 

In the British West Indies, where the law is similar to thai 
which is expressed in this proposition, well-informed writers 
seem to regard* the sales of slaves hy process o/ law, as produc- 
tive of more cruel consequences than those which arise from 
voluntary alienation. Mr. Bryan Edwards, who, it will be 

ft 

Vuch person of persons ahaH sevendly ftirfeit and- pay the sum of fiffy pounds 
with costs of suity for every such offence, to be recovered by action of deb^ 
&c.ikc. ai the auU of ami/ person who will sue for the same, one moiety, &c. 
foi* the use of the plauitifT," &c. There is but little humanity, however, in 
this provi^on. — Slaves separated from each other by a distance of ten miles, 
might never see each other. — deades the separation of children, from their 
parent, alter four years of age, is unwarrantable cruelty. 

* ^ This law," says the CompUer of the annals of the sovereign CouncU of 
Martinique, ^has always been rigidly executed, whenever a claim has been 
set up, on the part of the purchaser. I have known slaves who have beeh 
sent to Ouadaloupe, or St. Doming^, to be expatriated and sold, to recbkn 
their children remaining in our colony, with success, through the action of 
the purchasers in the colomes to which they were sent.'* See Stephen^* 
Slavery, 69 and 70, citing jSnnaka (k la Martinique, tome 1, p. 285. 
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recollected, was the champion of slavery and of the stdvd 
tradcy in his History of the West Indies^ vol. 2, book 4, chap. 
5, after speaking of certain regulations which had been proposed 
ibr the melioration of slavery, uses this language: '^ But these 
and all other regulations which can be devised for the protec- 
tion and' 'improvement of this unfortunate class of people, will 
be of little avail, unless, as a preliminary measure^ they shall 
be exempted from the cruel hardships to which they are fre- 
quently liable, of being sold by creditors^ and made subject, ii?* 
a course of administration by executors, to the payment of all 
debts, both of simple contract and* speciality." This he istig- 
matises as a ^' grievance remorseless and tyrannical in its 
principles, and dreadful in its effects'^ -^ihe revival " in a 
country that pretends to Christianity of the odious severity of 
the Roman law, which declared sentient beings to be inter res — •' 
a practice injurious to the national character, and disgracl^ful to 
humanity. A good negro," Continues he, ^^with his wife and 
young family rising about him, is seized on by the isheriff^s offi- 
cer, forcibly separated from his wife and children, dragged to 
public auction, purchased by a stranger, and perhaps sent to 
terminate his miserable e^xistence in the mines of Mexico ; and 
all this without any crime or demerit on his part, real or pre- 
tended. He is punished because his master is unfortunate. " 

It would be in vain for me to attempt to augment the horror 
which every well-regulated mind must' iFeel from this eloquent 
description of the cruelty of this law. tor humanity's sake, I 
r^plce to say, that the sphere of its operation is by no m^^s 
co-extensive with the prevalence of slavery. With the exeep* 
tion of the British colonies in the West Indies, and I suppose 
at Demarara, and perhaps in the small islands belonging to the 
Dutch, it obtains only in the republican states of North Ame- 
rica!!* And here again I recur to Mr. Stephen, as ample 

* From the generality of] this remark, the state of Louisiana must be except^ 
ed. It will be recollected, that, at the beginning of this chapter, a law W9« 
extracted from the Civil Code of the state, by which slaves are declared to be 
reof estat > — ^to be ranked among immoveabk property. When, therefore,. th^ 
owner of slaves is^ as I presume is most commonly the case^ possessed of laii<^ 
the slave cannot be separated from it by process of law. Besides this humane 
regulation, there are several others, which deserve to be signalized, viz. " If, 



sidiQrity. '^ Of the liability/' says he, *^ of slaves to be seized 
and sold separate from the land they cultivate, by the master's 
creditors, for the pajonent of his debts — ^itmay safely, I believe, 
be pronounced, that a precedent to such cruel injustice is not to 
be found ip any part of the old world." ^^ Plantation slaves. 
Hot only in the Spaoiish and Portuguese, but in the French colo- 
nies also, are real estdiCf and attached to the soil they cultivate, 
partaking therewith all the restrainsts upon voluntary alienation 
tp which the possessor of the land is there liable, and they can- 
not be sdzed or sold by creditors for satisfaction of the debts of 
the owner." It has already been stated, that by the Code Nahr^ 
art. 47, the husband cannot be sold without the wife^ nor the 
parents without the children. ^^ Sales made contrary to this 
BegulatioQ^ by process o^ law under seizure for debts^ are de- 
clared void.'* See Stephen's Slavery , fyc. 68-9. 

Since, then, from what has been said upon this and upon the 
last preceding proposition, it appears no restraint (except a par- 
tial one in the state of Louisiana) is imposed upon the sale 
and transfer of slaves^ — ^but that these may take place, not only 
at the will of the master, but against his will — by process of law, 
4*c. sufficient authority is at once disclosed for the prosecution, 

at a public sale of slaves^ there happen to be some who are disabled through 
old age or otherwise, and who have children| such slaves shall not be sold but 
with suchvof his or her children whom he or she may think proper '\o go with.'' 
X MftttxtCB Digest^ 612, act cf'Jidy 7, 1806. . ^ 

^ Every person is expressly prohibited from selling separately from their 
mothers, the children who shall not have attsuned the fuU age of ten years." 
lUd. These provifflons have probably been suggested by a knowledge of the 
mwih more humane ones which are comprised in the €odt Nair of Louis XIJK 
extracts from which are given in th^ text of the former proposition. I caQ the 
CodA Nwr much more kwnane, for though the slaves disabled by old age, &c. 
according to the Louisiana law, are not to he sold apart from their children 
without their consent, yet the master may retain them and. sell their childKn, 
and thus the like psunful separation be effected. 

* This, as most of the remarks in thiis work, applies excluavely to those 
slates in which Iscws for the abolition of slavery have not been enacted. For, 
in these latter states, at least, whenever the abolition of slavery has been, by a 
law, gradual in its operation, it has been found necessary to prevent slaves 
from b^ng carried out of their respective linuts. And in Delaware, though 
a slave-holding state; slaves cannot be exported from the state without the 
license of two justices of the court of quarter sessions. Act of June 14, 17^, 
C&.20. 
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to my wtent| of the inter-ierriiarifi^ slave .tr«4e wl^^ ei^tf 
among us. Maay of the slaye-holdihg states^ howeveiv ^bil/Q 
they permit their citizens to sell their slaves to whom the^ 
please, and to carry tliem where ^ey please, yet, for reas9yQaQf 
|H>licyy have foimd it eiq;>edient to enact law3 to prohibit, . in u 
great tneasure^ the further introduction of them into their re;- 
apectiye limits. Laws with this aspect, have been enacted in 
the states of Delaware^ Maryland, North and Soulh Carolina^ 
Tennessee^ Kentucky, Geor^a^ and Louisiana*. The act of a%> 
•embly of Nqrtb Carolina, which, being one of the earliest,* 
Jhiis probably served as a precedent in the other states, deservepi 
^particular co^unemoration2 and. I therefore transcribe those se^v^ 
tions which are important to the present inquiry: ^^ Frooa- and 
after the first day of May next, no slave or indented servant of 
colour shall be uQported or brought into this state by land or 
water; nor shall any slave or indented servant of colour, who 
may be imported or brought contrary to.the^ intent and maan- 
ing of this act, be bought, sold or hired by any person what^ 
ever. 

^^ Section 2. Every person importing or bringing i^avea or 
indented servants of colour into this s1;ate^ after the said first day 
of May next, by land or water, contraiy to ' the provisions oi 
this act, shall forfeit and pay the sum of one hundred pounds 
for each and every slave or indented servant of colour so imr 
por^d or brought And every person who shall knowingly 
seH, buy or hire such slave or indented servant of oojpur, shall^ 
in like manner, forfeit and pay the sum of one hundred pounds 
for each and every slave, &c. ; one moiety of which forfeiture 
shall be to the use of the state, and the other moiety to him or 
them who shall sue for the same, &c. 

** Section 3. It shall be the duty of all justices of thp peace, 
sherifis, coroners, constables or other judicial and ministerial 
officers of this state, to use all reasonable and lawful means to 
carry this act into efiect; which if they or any of them neglect 

* T^e kwofDeUware bears date a few yearn aaterior to that of North Goto- 
liaa» but theiHxivuloiisof Oie act of the latter state have bceu adopted, with 
but little variatioiv in the oth^r states. 
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M^do, ft shall Vk deemed a ihUdeiiieahof in office. And Mf 
officer who shall fail, neglect or r6*fuse upon applicatioi), to p&t- 
form the duties aforesaid, shall be held and deemed liable to the 
foreitures inflicted on those who may import or brihg a slave 
or indented servant of colour into this state in the first instance, 
and shall be proceeded against in the like manner and to the lik^ 
effect.^ 

To the generality of this prohibition the foltowing exceptions 
»e added: 

" Section 4. Nothing in this act shall be construed to prevent 
any person or persons, being citize^ of the United States, ot 
subjects or citizens of foreign countries, who intend to reside and 
settle within the limits of this state, from bringing With hini, 
hcfr or them, such slaves or servants of colour as they may think 
proper; or to prevent such persons from travelling with theit* 
slavfe^, &c. through this stale, in order to settle in another state} 
or to prohibit any citizen of this state, who may obtain slaves, 
&c. by marriage^ gift, legacy, devise or descent; or Who hath 
heretofore entered into bona fide contracts, from bringing the 
slaves or servants of colour so.obtained or contracted for, into this 
state, by land of water. ^' And in order to^ guard against an abuse 
of the privileges confetred by these exceptions, it is made the 
duty of the persons coming within them to make oath, that th6 
slaves introduced are not intended for traffic, nor in evasion of the 
act of assembly atove cited. Haj/wood's Manual^ 533-4, act of 
1794, chap. 2. And see 2 BrevarcPs Digest, 256 ^a261 inelu- 
sive, (actsof ISOOy 1802 <§• 1803,); Laws of Maryland^ cict of 
1796, chap. 67; Laws of Detaware, act of 1787, chap. 145, 
^1, and act of 1789, ch. 193; 2Litt. fy Swi. 1162,ac^o/18I5; 
Princess Digest, 373-4,* act of 1811-, Louisiana, act of 1826, 

» 

{see pamphlet laws.) 

The number of slaves admissible into the above states, in vir- 
tue of the proviso, as to persons removing with slaves into the 
state, and in favour of those who may derive them by gift, de- 

*. The African slave trade was prohibited in Georgia in IJ'^S, by an lolicle 
of her constitution, ccr^. 4, § 11. But it was not until 1817, that the aot or4iie 
legislature was procured for the prohibition of die tn^er- 



lAMriiigft^r imhttf it is probMfe. wmdd-iMit §rmtfy^m$ii^ 
meni (hk Aperies of popalalion. It mvuKt, howevm, te-evideiily 
tiiat white every coloured person is presttmed to he a skm, and 
wMIe a tranifer of such is pesmittod •without mstraiiit aasoBg 
okksens of the same state, no matter how remote in distance 
may be the places of their respective reddenees^ tl^at it cannot 
be very difficult, espemlly with the pretext which is sapplied 
1^ Ae proviso, to introduce withia Hib extensive iimits of most 
of the above stetes, as many slaves as.any one^ lured, by a high 
priee, may choose. At the pcesent.time,. L presume- them^is 
but little temptetton.to prosecute this "traffic, in the^statesi^ffhen 
Ae prohibitory lawhas bein adopted; for a mart is open^ia the 
<9iCfo sfBtea of Alabama, Mississippi and Missouri, aiid in. the 
ferrUaries of East and West Florida^ Arkans^usand Missooi^ 
which is not likely to be glutted for many years i;o' come. . And 
even Ftrginia,* idfter havings in the year 1778, enacted an 

/ ' • • • 
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' • Betvesn l&e years 1699 and 1772^ the kgislatujpe of Vb|ptoia passed -inf. 
merooB acts to diieoim^ the impoptalioii of .alanres. The means resorted 'to 
for this purpQB^ was the imposition ,of a con^id^ble chUif on imjj^rted 
slaves. See 2 Tueker^s Blackstane, Appendixy 49, 50. The royal negative was ex- 
ercised in relation to several of these acts, and it is abundantly demonstrated 
by Judge Tucker, that a cUrSt effort by the colamf would have been* entirety 
lUiavailiBg. The fateof an act of this description, Wl^ch was attempt^ by tlie 
MneoibJty of FerutfyifanUh in the year 1712, might be cited as ad^onal prppf 
of this disposition on the part of the crown. . At the period of our levolutioiu 
a strong conviction of the impolicy suid inhumanity of the traffic *in sl^vves, 
seems to have existed in Virginia. And in the year 1778, as is stated in the 
text^ an entire inhibition of the importation df slaves witiun her botdera^ -except 
saoh 98 might be btougfat by emigraate to the Kkate, or alight be derived b^ 
her i^tisens from descent, maadage or devise^ took place, This hun^e ac{, 
after having undergonej. by subsequent legislatures, several revisions and slight 
mutations, without materially affecting its principles, was, in the y^ 1819, 
aknost whoUy annulled — wkoHy it coidd not be, from the paramount force of 
the constitution and laws of the United States. How humiliating tibe contnttlt 
which is eidiibltBd by the provisions of this act of 1819, and the f<^owing qua- 
tatioa from ihe-presmble to the constitution of thj^ atate, promulgated on tlys 
29th June, 1776: ** Whereas George the third, king, &c. heretofore entrusted 
with the exercise of the kingly office in this government, hath endeavoured 
to pervert the same into a detestable and insupportable tyranny, by prompting 
oar negroes to rise in arms'among us, those very negroes, whom, bt av hthukait 
vsa or ■!• mmuLwnm, bb ajaa^smssD va raaxiBSifm td xxc»7dx bx xaw**[ 
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Ipktfattieik of .tiie importalion of slavey with a few exoeplktfii^ 
within her bocders, has recently resumed her ancient poli^jTy 
QAd.nQ# prodaiins her willingness ijo.receive all those, not con- 
rktotf of crimes, who have been ^^ born within the United 
States^, or any territory thereof, or within the District of Cojiam*' 
bia»^' 1 Bev. Code, 421-2, act of 1819. 
, I will conclude my observations on the subject of this and ttie 
next preceding section, by holding up for the imitation of those 
irhom it may concern, the conduct of the aborigines of our 
country, whom, in courtesy .to those for whom this is written, I 
shall style Mavciges, Speaking of the Seminole Indians, the 
author of a- small yvork, published at Charleston, South Caiolin% 
in th^ year 1822, entitled ^^ Natic^ of East Florida^ mth cm 
aecownt of the Seminole riation of Indians^ by a recent tror 
seller in the Promnce,^^ . says: " Another trait in their charao- 
ter, is their great indulgence to their slaves. Though hung^ 
and want be' stronger than e\fen the sacra fames auri, the great- 
est pressure of these evilsnever occasions them to inipose oner- 
<ous labours on the negroes, or to dispose of them, though tojiskptod 
by high offers, \fthe latter are unwilling to be sold,^* 

Prop. Vni. ASJLAVE CANNOT BE A PARTY BEFORE A JUDICIAI. 
rTRIBUNAL IN ANT SPECIES OF ACTION, AGAINST HIS MASTER, 
NO MATTER HOW ATROCIOUS MAT HAVE BEEN THE INJVftX 
WHICH HE HAS RECEIVEP FROM HIM. 

In a former part of this chapter, the several laws which joro^^ 
fessijo ffVG redress to the slave for cruelty inflicted upon him 
by his master,^were brought together, their principles discussed^ 
and their inefficacy exposed. — ^By none of these, it will be pei^ 
ceived, however, could the slavQ appear in any capacity against 
his master, ^nd therefore, though they may seem to have some 
eonnexion wi& this proposition, I do not de^n it fit or necea* 

sary to make any comment upon them in this place ^The law 

is unqu^onably, as stated above, withont any exertion or 
limitation. 

Prop. JX. Slaves cannot redeem thej^selves, nor ob- 
tain A G1IAN6E OF KASOURS, TBOfTOfl. CRUEL TREATMENT MAT 

8 ■ 
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JIAVS BBHDUUBB SOCS CBAHOE HEOBSSJJtT fOR THXIS PSBSOflb 

This propofiitioa holds jgood, as to the right of redemption 
in all the slave^hcddiDg states, — ^and equally, true is it^. as re-r 
flpects the right to compel a change of ma^ttrs^ except in 
Louisiana. The new civil code of that state, contains a regu* 
ktion l;>y which, the latter privilege m^y sometimesy perha^ 
be obtained by the slave. Yet the conditions upon which its 
extension to the slave depends, are -such, that it needs strong 
proof to induce the belief that the law has ever been called into 
action. For it requires as preliminaries^-First, ^al the master 
be convicted of cruqlty^ — a task so . formidable^ th^t it; ean 
hardly be ranked among possibilities; and, secondly, it is af- 
terwards, optional with the judge, whether or not, to make 
the decree in favour of the slave. — I extract the article of the 
code, which is in these words; ,^^ No master shall be compelled 
to sell his slave, but in one of two cases, to wit: the first, when 
being only co-proprietor of the slavje, his co-proprietor demands 
the sale, in order to make partition of the property; second^ 
when the master shall be convicteb of cruel treatment qf^ hj^ 

slave, ANP THE JtJDQE SHALL DEEM IT PROPER tO pronOUnCCj 

besides the penalty established for such cases, that the slavf^ 
shall be sold at public auction, in order tg place him out of the 
teach cf the power which his master has abused,^^ Art. 193. 

The constitution of M nsissippi, as we have before seen, 
empowers the legislature to enact a law, for the benefit of the 
slave. in this particular,^ yet, though the subject of cruelty by 
)he master to his slave has claimed a portion of their attention, 
the humane design of the constitution has been disregarded^ 
This neglect, not only in Mississi{q;>i, but in all the slave-holdr 
ing states, is the more remarkable, inasmuch, as in the codes of 
several of these same states, a provision of this nature exi^ for 
the cases of indented servants and apprentices* Seeparticu^ 
larly. Princess Digest, 45a Such a regulation, every one who 
will take the trouble to reflect on the subject, must consider in- 
dispensable for the slave's protection. — ^What a mockery must it 

* See, mxpoi, 9i«*^. 
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be to pskss* laws professfedlp'io pqni^ tfte maker's cruelty to hio 
dave, if the slave is still to be left in the power of the same 
master, exasperated by the punishmeiit and disgrace which must 
ensue from convietitHL^-^^ WouM you," said Mr. Randolph^ in 
his speefeh, delivered^ in the* house of representattives, on die 
impryohment of the Spanish officers in Florida, <^ would yon 
flond a slave who had been abUsed by his overseer to that very 
overseer for protection. »» • 

Prop. X. Slaves beino objects of propertv, if injured 

BT TtnRH PERSONS, THEIR OWNERS MAY BRING SUIT AND RE* 
COVER DASIAGES FOR THE INJURY. 

This is a maxim of the common law, with respect to pro|)er« 
ty in general, and it may, therefore, be assumed to be the iaW 
of all the slave-holding states, in regard to slaves also. Taken 
Strictly, it does not operate as a slneld to the slave against cor- 
poral aggres(don,_ unless the violence used is so great as to de- 
teriotdte the property of the master. And so, a decision of 
(lie supreme eotdrt of Maryknd, has established the law to be, 
ib that state. ^'^ There must be, a loss of service, or at least, 
a diminution of the faculty of the slave for bodily labour, to 
warrant an action by the master. 1 Harris and Jolmson^s Re^ 
partSy 4. Carnfutevs.Dale. y ■ 

A case, the report of which may be found iii 2 Bd^& Be- 
portSs 70; hy the name of Sims White vs. James Chambers, 
was decided by the constitutional court of appeals in South Ca^ 
rolina, in the year 1796, by which the ms»ter was enabled to 
sustain his suit against a third person, for a corporal injury to 
his slave, although a hss of service was not aileged in the de^ 
claratiofu The following is the statement prefixed to the case, 
by th6 reporter. — "Special action in the case for beating the 
plaintiff's negro man. It came out in evidence on the trial, 
that the negro in question, had the care of his master's fishing 
canoe, oii Sullivan's Island, when the defendant went down to 
the landing place, where it was, and said he would take it and 
go out fishing in it The negro told him he could not have it, 

* m»imy srth, 1822. 
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tafins mastor had givito him* orders to' let ito^oiie Uke'itawflgr^ 
as he was i& die oohst»it habit of unng it Mmaelf^ and he ex« 
peeted him down every minute to go out in it The defcnteil^ 
however, persisted in taking it away, andtheTiegro in «iey^ 
mg kis ma$ter^4 orders in rdieisfaig to let hink' have it: iq»oii 
whidi some high words passed between them on boft tidjes^ 
whereupon the defendant struck hiin a blow witli his fist, and 
^en tuck ujp a paddle^ which i»m in the eanoe^ tmd knocked 
him down, and afterwards beat him very seuerefy, whidk 
hid him up far several days, before he was able to go e^hut 
his mastcT^s .business again. '' Having given . the reader t^ 
statement of the facts, in Hie case, it is fit that Iriiould gratify his 
eurio^ly by a fidthfol record of the ee9«dfic^. He wiU, then, 
be enabled to form some estimate of the 4e^ee<^'protectiony 
which is derived by the slave from his' owner's li^ of adapn 
S^nst third persons foi^ brutal violence to the slave. > The jury 
t^found a verdict, fbrfive pounds stecHng, aftdcostrof suitlS'^ . 
. I;^ not tbey^y^-^OTij^, be ]«proadaed.W]|&{lliis: verdict A 
whole community are implicated with' tjiem. . A seotion of. the 
negro act of 1740, whidi.was in force when tiiis decision wa« 
given, and is, indeed, the law of Spiith €laroUna.at the present 
hour, has fixed a measure of damages, which fully sustains the 
conduct of the jury. "If any^negro orother d«ve, who shall 
be dmptoyed in thelawfiil business or service of his master, 
cmmer, overseer, <&& shaH be beaten, &c by any person or 
persons^ not hxs^ng sufficient .cause or lawful , authority {or so 
doin^, and shall be mmmedor itsaidedbymch beatings from 
f^rfom^ng hisor her work, such person and.p^sons^a offends 
iHgy shall forfeit and pay^ to the owner or owners pf such 
slave, the sum of fifteen shiUings current money, f^^ diem^ 
lot every day of his lost time, and also the chai^of the cure 
of such slave." % Br&oard^s Digest^ 231-9. 

I do not'flnd any provision on this siibject, am<M^ thje Jaws of 
Ae other slave-holding states, except in Louisiana, Where an 
act of assembly, in most respects analagous to that which I 
have died from the code of South Carolina, has been pasiied 
with a special penally adapted for the ^n^^ of the master^ 
where the injury to the slave iihof almost aggravated fkms»- 
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W' For <MMiie idave/' (maimed, 4>c.) bejbnverrefukrat 
tmaik tatoof^y'iSlx& offender shall be compelled to psy Ifae 
i^altie of sidd slave^ aeccMrding to the appragbement made by two 
freehdder^/ appointed by each of the parties; and the dave 
thtid dtohled, idmll be f ore ver mamtained at the expense of the 
person who shall hare tinis disabled hinii whidi peiwn shall bo 
Compelled to maintain' and Seed*' him agreeably to the duties of 
masters towards their daves^ as ordered by this act ^* I MatHn?s 
lKge$ty 6S0^2^ 

From the abstract ^of the eases decided in Maryland and in 
South' Carolina, and especially from the laws wUich I havo herd 
quoted, it wiH be perceired that the protection of slaves, firom 
the violent and wanton losanlts of those, not their maston, &o>* 
is scarcely to be* looked for, as a consequetnce Of the mastei^a 
right to be compensated for the deterioration 'of his propcirty 
in the slave. The purpose of these laws, is. not, in tmft^ tibe 
protecdofi of^thesfaEve,'bnttbe vindieatiion of the mastw'airights 
6f property: t And yet in slave4Hdding countries, tliis r^ht 
cif^ action mHa^mTa^T J is, not unficequently, prockdmedrto ha 
a su£Seient protection to the slave: it would be more just to 89^, 
that it is thtanhf one %Meh is accorded to him. 

' Prop. XI. Sl.AVfid CATSt BIAKE NO CONTltflbT. 

Besides aueh of the laws referced to und^ Propositioyti V. of 
this chapter as relate to this proposition, it may be added, tiiat 
k- slave cannot even contract matrimony-^the associatton whid) 
takes place among slaves^ ^nd^i^caikd marriage, being properly 
designated by the word coniuiemium — a relation which has n^ 
sanctity, aftd to which no civil ri^ts are attached. *' A slave 
has never maintained ui action against the violator of .his bed« 
A slave is^ not admonished for incontinence, or puni^ed foir 
fornication or adultery; never prosecuted for bigamy, or petty 
treason' for kitting a hujsd»and being a slave, any more than ad- 

■ " . " -y 

. * See 83 to food and clothing, snpra, pages 28-9. 

f By an extreme vehement of this prindple, it has been held, in North 
CaioHna, tha^ *<patr(^ are not liable to the master, for ii^ictbg ponislunent 
on his aiave> unkaa-Mr conduct, dearfy tkmmmtraU$ jfAUcs 4«ainst tbs 
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to )Mi afip^l f (f r murder/' Cpiniw. 0/ BtmM Dulany^ 
tig. Mtcsmejf Oenerml qf Marifbmdf I Maty land Mfports^ 
Ml, A68. 

PMp. Xil. SlAVBRY U BSBEMTABT ANP MAPlttlTAt. 

( This is not m^^a.eorollar3F from the clause of tbesct of 
assembly vAkkh was eoivaoted near the beginning ef this ehap- 
tbtf but is the efeet df an express doclanytioh found in. the same 
aitt of assembly, which, having been already transcribed, neeA 
not be here inserted. 

: That a child dieold be depriyed of any of its naiuriil rights 
in consequence of its pafents' misfortunes^ is surely not the de* 
duction of reason from any known principle applicable *to the 
social condition of man. Yet the hereditary nature of slavery 
has probably been an ihddent of the institution, in every age 
and among every people, where the institution has been tole- 
rated.* It was so with the Hebrews, both before and after the 
Mosedc dispensation-^it was sO witii thc^m during tiieir bondage 
to the Egyptians,-^he Helots of Sparta, and the Roman slave, 
suffered the like injustice. * 

Tixktiah!^ perpetuity of slavery ,~-4lie natural product of its in^ 
.Am/aifequality,-r-received a check hyi^RQ Mosaic polity.' The 
Israelites having been miraculously freed from the yoke of the' 
Egyptians, it was ordained in unequivocal terms, that a Hebrew 
^ould not retain his brother whom he might buy as a servant 
more than six years, against his consent, but that in the^eveTtM 
year he dhould go out free, for nothing. If he came by himself 
he should go out by himself; if he wwe married {when he came) 
his wife should go out with him. Eooodus, ch^ 91, v^ 2, 3. Deut. 
4;h, 15, V. 12. Jeremiah, ch:S4,v. 12, 

• In Massachusetts, " severs^ negroes ham in this country of imported slave s^ 
demanded their freedom of their masters by suits at law, and obtained it by 
judgments of the courts." See Winchenden V8, ffatfield, &e. 4 3£issaehu8etts Be- 
porU^ 128. But these cases can hardly be ranked as exceptions to the general 
aUegadon in. this text. TJiey appear toiiave been the efieot of voUusion be- 
tween the masters and the slaves. For, according to Chief Justice Parsons, 
** the defence of the master was faintly made, for such was the temper of tlie 
times, that a restless discontented slave was worth lUtk^ and when Ms firiedum 
was obtamsd in a course of legal proceedings^ the master tvas mi hokkn /r his 
fiOure supporp if he became poor," 
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. Besides tfais^ important regulstHm^ Hebmf> sbnres w«e^viMi4 
out excqptioii, restored to fre^om by ibejubUee. I ^m aware 
that the authority of respectable names may be avondied for tint 
opinion, that the benefit oi the jubilee, as to this partieular, was 
enjoyed by allcla$se8 of bondmen, according ^ the literal kn* 
port of the eomaiand: ^^ Ye^sbaU hallow the fifideth year, and 
proclaim liberty throughout all the bmd^iLnA tPNTo Atl tbb 
iKHABiTAK^s 'THBBSOF." LevitioiSj ch. 25, tr. 10. With aH 
dnidous desire to sustain this opinion, if t^able, it af^ars to me*, 
that not only was 9uch a privilege not required by the general 
purpose for which the jubilee was appointed, but the p(»itiye 
language of the 44, 45 and 46tii verses of the ^ine ohapter^ for* 
bids sijch an inference. . . . . 

It seems, however, highly probable, that the \Atm perpetuai^ 
in its proper and a|)Solut6 sense, was' not applicable to ^e da^ 
very by the Israelites . even of tht heathen nations. For the 
command was giv^i to Abraham, and ^ was not abrogated by> 
Moses, that ^^ he that is born in ^y hou^e, and he that U bdught 
withlhy moneyy must be circdmcised.'^ GeiiesiSyCh.:\ly v, 15.i 
Jewish commentators agree, that this command was strictly-eoto'- 
strued and carried faithfuUy into poraettce, Thns^ it is said by 
MahBonideSj ^* Whether a servant be born in the power of an 
Israelite, or whether he be purchasied from thefieatiien, the mas^ 
ter is to bring them both, into the coven^it But .he that is 
bora in the house ia to be entered upoh the eighth day^ and he 
that is bought with nioney. on the day on which th6 master re- 
ceives him, unless the slave be tinwiHing. For, if the master 
receives a grown slave, and he be i^rnwiUing, hie master is to 
bear with him, to seek to win him over by instruction^ and by 
love and kindness, for one ytar; after wiiich, should he refuse 
so long, it is forbidden to keep him longer than the twelve- 
month, and the master must send him back to the strangers from 
whence he came, for the OOID of Jacob will not accept any 
other than the worship of a willing heart'' Maimon. ISlcoth 
Milothj chap, 1 , sect. 8. See OilVs Exposition of the Old and 
New Testaments^ fyc. 

And, according to Genesis j chap. 17 , ver. 10, comjiared with 
Romans f chap. 4, ver, 11, by the rite of circumcision, the re- 
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etpient was oonMomted to the aervice of the true OOD. See 
3 Hort^s Introd. to Crit. Study of the Holy Scriptures^ 41 3^ 
And on such a one were, in consequence, conferred nearly all 
the rights of a son of Abraham. ^^ Although/' says the respect- 
able author last quoted, ^^ the constitution of the Jewish polity, 
and the laws of Moses, allowed no other nations to participate 
in their sacred rites, yet they did not exclude from them such 
persons as were willing to qualify themselves for conforming to 
them. Hence, they admitted proselytes, who renounced the 
worship of idols and joined in the religious services of the Jews, 
although they were not held in the same estimation as Jews by 
birth, descent and language." Ibid, 255. 

Notwithstanding the bearing of these authorities, I WQpld not 
be thought to speak of the conclusion which they tend to esta- 
blish, with a confidence approximating to positiveness. The 
dealings of the Almighty with the heathen nations, through the 
instrumentality of his chosen people the I^elites, is a subject' 
not to be discoursed upon with, the freedom of ordinary criti- 
cism. And on this point especially — whdi effect' had prosely tism 
on the condition jpf heathen slaves held by Hebrews, there is an 
o&scurity which leaves the mind unsatisfied. 

But whether or not the proselyte heathen slave becam^ enti- 
tled to freedom at the jubilee, is of no importance to us, so far 
as we are concerned in respect to our duties to the enslaved* 
•As to usj there exists no people who can be called heathen^ in 
the sense in which that appellation was used by the Israelites. 
The master and the slave..are of the same class — are both Gen^ 
tiles. The only legitimate inference, therefore, which in a com- 
parison with the Mosaic regulations analogy furnishes, is, that 
our conduct to slaves should be the same, as was the conduct of 
the Israelites to Hebrew slaves. 
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CHAPTER III. 

OP THE CONDITION OP THE SLAVE CONSIDERED AS A MEMBER OP 

CIVIL SOCIETY. 
li • ... 

♦■* . *• ■ 

To speak of a slave as a member of civil society may, by some, 
be regarded a solecism. Such a condition, however, is recog- 
nized by the laws of the stave-holding states. To what" extent, 
and for what purpose, it is recognised, will be suflSciently mani- 
fested, in the course of this chapter; which, for the sake of per- 
spicuity, will be arranged and examined under the following 
titles: 

I. A slave cannot be a witness against a white person, either 
in a civil or criminal cause. 

II. He cannot be a party to a civil suit. • 

III. The benefits of education are withheld from the slave. 

IV. The means for moral 4nd religious instruction are not 
granted to the slave; oii the contrary, the efiortsof the humane 
and charitable to supply these wants are discountenanced by 

llaw. . . . ' 

V. Submission is required of the slave, not to the will of his 
master only, but to that of all other white persons. 

VI. The penal codes of the slave-liolding states bear much 
more severely upon slaves than upon white persons. 

VII. Slaves are prosecuted and tried upon criminal accusa- 
tions in a manner inconsistent with the rights of humanity. J 

I. A SLAVE CANNOT BE A WITNESS AGAINST A WHITE PER- 
SON, EITHER IN A CIVIL OR CRIMINAL CAUSE. 

I have had occasion, very frequently, to advert to this sub- 
ject, as the cause of the greatest evils of slavery. Acts of 
assembly apparently intended to give protection to the slave 
from his master's cruelty, h^ve been adduced, and yet shown 
to be altogether nugatory, in consequence of the rule of law 
which forms the title of this section. In truth, in oar slave* 
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holding states, this exdusion' is not confined to the evidence of 
slaves, but natives of Africa, and their descendants, whatever 
may be the shade df their complexion, and whether bond or free, 
are under the like degrading disability. In a few of the slave- 
holdihg states, the rule derives its authority from custom — ^in 
others, the legislatures have sanctioned it by express enactment 
In Virginia, there is an act of assembly in these words: ^^ Any 
negro or mulatto, bond or free, shall be a good witness in pleas 
of the commonwealth for or against negroes or mulattoes, bond 
or free, or in civil pleas where fr6e negroes or mulattoes shall 
alone be parties, and in nO other cases whatever.^^ 1 i?. V, C, 
422. Similar in MissouH, 2 Missouri Laws, 600. In Missis- 
sippi, Mississippi Rev, Code, 372. In Kentucky, 2 Litt. §• 
j9m. 1150. In Alabama, Toulmin^s Digest, 621. In Mary- 
land, Maryland Laws, act of 1717, ch. 13, § 2 4* 3, and act of 
1751, ch. 14, §4. In North Carolina and Tennessee, act of 
1777, ch. 2, § 42. And in Ohio, act of Jlssembly , of January 
25,4807.* 

Such being the law, it requires no extradrdinary perspicacity 
to pronounce, that its effects must be most injurious to the un- 
happy victim of slavery. It places Ihe slave, who is seldom 
within the view of more than one white person at a time, en- 
tirely at the mercy of this individual, without regard to hii^ 
fitness for the exercise of power — ^whether his temper be mild 
and merciful, or fierce and vindictive. A white man may, with 
impunity, if no other white be present, torture, maim, and even 
murder his slave/ ii^ the midst of any number of negroes and 
mulattoes. • Having absolute dominion over his slave, the mas- 
ter or his delegate, if disposed to commit illegal violence upon 
him, may easily i»iemove him to a spot safe from the observation 
of a competent witness. ' Indeed, it is probable, few white per- 
sons ordinarily reside upon the same plantation, since I find, in 
most of the slave-holding states, the owners of slaves are com- 
pelled by a considerable penalty, << to keep at least one white 



* The existence of such a law in Ohio, will, I suspect, create surprise even 
in the nund of an inhabitant of a slave-holding state. Stronger proof of the 
effect of prejudice could scarcely be produced. 
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nan on each plantation to which a certain number of slaves is 
attached" — ^a law which would not have been necessary,*unless 
a contrary practice was prevalent. See Princess Digest, 455, fyc. 
Plain and conclusive as this reasoning must be to the mind of 
any candid person, I think it best, nevertheless, to corroborate 
it by the direct testimony of several distinguished persons, 
whose means of information entitle them to speak with authority. 
Sir William Young, then governor of Tobago, and an advocate 
«f slavery, thus expresjsed himself in 1811: " Instances of bad 
treatment and cruelty, and of unjust and immoderate punish- 
ments of slaves, I think occur exclusively within the narrow 
trading or household circle of unattached slaves; and, I am sorry 
to say, YidiVQ frequently been reported to me, with circumstan- 
ces of atrocity to be believed, though (for reasons which I shall 
give) not to be proved against lo;^er white or coloured people 
domineering over from .two to ten or more wretched beings, 
their slaves. In such. cases,. what ..|>ro1)ection by law have the 
slaves against the abi^se of* p6wer over ;them, by Europeans, or 
other free people? • j think the slaves have no protection. In 
this, an.d J doubt not in every other island^, there are laws for 
the prot^j^o^^pf slaves, and.^oc? ones; but cii^cumstances in 
the administration 'b/ whatever law render it a dead letter. 
• When the intervention of the law,^ he continues, *^ is most 
required, it will have the least ^ effect; as, in cases where a vin- 
dictive and cruel master has. care to commit the most atrocious 
cruelties, even to murder his slave, no free person beino 
PRESENT TO WITNESS THE ACT. There appears to me a radical 
defect in the administration of justice throughout the West. In- 
dies, in whatever case the wrongs done to a. slavt^are unde^ 
consideration; or rather, that justice cannot in truth be qd- 
ministered, controlled as it is by a law of evidence which co- 
vers the most guilty European with impunity, provided that 
when having a. criminal intent, he is cautious r^ot to commi 
the crime in the jMresen^^e of a free witness. I should consider 
it as inconsistent with the respect and deference I bear to the sa- 
gacity and wisdom of the august body for whose use this report 
is framed, to idly enlarge it with the enumeration of humane 
laws for the protection of slaves, all rendered nugatory by the 
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QonditioDS of evidence required in their administration.'' See 
for this extract from Sir William Young, Report, &c. a note to 
page 16T of Stfphen^s West Indian Slavery j fyc, page 168-9. 
Mr. Stephen has collected the statements of many others hold- 
ing official stations in the British West India colonies, all con- 
curring in relation to this one point — ^the inefficacy of all laws 
made for the protection, oC slaves, in consequence of the rejec- 
tion of the testimony of ^aves. I avail myself of an additional 
citation from this source. The Chief Justice^* &c. of the island 
of St .Vincent, gives the following answer to-parliamentary in- 
quiries proposed to him in the year 1791. <^ The only instances 
in which their (slaves) persons appear to be protected by the 
ktter of the law, are in cases of murder, dismemberment and 
mutilation; and in these cases,^ as the evidence 0/ slaves is never 
admitted against a white many the difficulty of establishing 
the facts is so great y that white men a^e in a manner put be- 
yond the reach of the Ioajo, '^ 

I subjoin a further proof, not that I consider the present topic 
difficult of explanation, but because what I now adduce is bor- 
rowed from the authentic records of a slavehholding state of our 
own couatry. The negro act t>f South Carolina contains the 
following preamble to one of its sections: ^^ Whereas, by reason 
of the extent and distance of plantations in this province, the. 
inhabitants are far removed from eacfai other^ and many cruel- 
tiesmKy be committed on slaves, because no white person may 
be i^esent to give evidence of the same/' &c. 2 Brevard^s DU 
geat^ 249. 

After such admissions of the evils of this law, we are natu- 
rally induced to inquire what reasons have led to its adoption, 
and especially what can justify its continuance. 

It is allied by it? advocates, -that it is eoeval wiUi Uie insti- 
tution of slavery; and they add, moreover, as if this cireum- 
afcaiuBe were of great moment, that slavery has existed since the 
time of Noah. 2 SrevanPs IHgest, 22i^note. That servitude 
under some form is of a very rentbte antiquity, there can be no 
dodrti but it canaot be established, it is bdieved, by proaia at 

* Drewiy Ottley, Esq. 
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all worthy of reUanee, tfaftt th«»rejeetioii of the testimony of the 
slave has always been a concomitant evil.* If indeed it could 
be shown that such had, in a\l ages, been the misfortune of the 
oppressed, it would not surely, on that aecount, carry conviction^ 
of the justice of the rejecjdon, to the mind of any one, who rightly 
weighs the claims of humanity, and who believes that ^^ to do 
justly, and love mercy,'^ are duties of inflexible and perpetual 
obligation, > 

. Villanage, as it existed in England, furnishes no authority fbt 
the universal application of this rule. A villain was a good wit* 
ness, in civil cases, against any one e:sfiept his lord; see firo. 
abridg. tit, villeinage^ 66; and, as he rai^X prosecute his lord 
in the ih*n^^ name, for violence doivB to his person, it is right 

• Josephus, in book 4, chap. 8, § 15, of his Antiquities of the Jews, ( Wkts- 
Um*8 translation,) states the law on this subject differently from what we find 
it recorded in the Sacred Scriptures of the Old l^st^ment. The passage m 
Josephus stands thus: ^ Let not a single witness be credited, t)ut thice or two 
at least, and those such whose testimony is confirmed by their gt)od lires. 
But let not the testimony of women he admitted on account of the levity and bold- 
ness of their sex, nor let servants be admitted on account of the ignobiUty of their 
soul, since it is probable that they may not apeak the truth, either out of hope of gain 
Of fear of punishment** The authority of Josephus cannot be set in compe- 
tition with that of the Sacred Scriptures, as they have descended to us. And 
though he professes to give the law as estabhshcd by Moses, and left by lyaa 
in writing, without any ornament or addition, yet it requires but Httle attention 
to discover, that instead of the Pentateuch itself, he hsCs fiimished a commen- 
tary upon it by the Scribes and Pharisees, whose " traditions," as w6 are told 
by unerring v^om, had made ** void the law/' See note, to WMOoi^s trans-' 
laHony on the text of Josephus above dtedf also, Sdvolwne of Homers Irktroduetion 
to a Critical Study of the Holy Saiptures, 112, ^American edition.) When, 
therefore, we find the law of Moses, according to our Canon, prescribes nu- 
merous rules for the treatment of servants or slaves, regulates with consider- 
able minuteness judicial proceedings in general, and makes particular mention 
of the number of witnesses required to establish the truth, and yet'is entirely 
silent as to the competency oi women and servants as witnesses, it is fair to pr&« 
sume that no such disqualifications were ever sanctioned by tlie Jewish law- 
giver. See Deut, eh. 17, v, 6— and ch, 19, t>. 15, et seq. The judges, indeed^ were 
expressly empowered to decide upon the credibility of witnesses — ^to proceed 
against those who testified fidsely, in a summaiy manner, and to inflict retaliii- 
tcay pKinishmeiit upon them. From which, I infer, that botjb the accuser and 
accused had a right to produce their witnesses, and compel the hearing of them, 
leaving the judges, fike our juries, to decide upon the weight of their testi- 
mony. 
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to presume, in such a caae, he miiBttiaVe been admitted as a wit- 
ness against him also^ Coke. Lit t,. 12^^ a,; Dulai%y^s Opinion, 
XMavyldntPs ReportSy 561; and^ without doubt, m criminal 
cases generally, it was no exceptioft to a witness that he was a 
villain or bondman/' Hawkin^s Pleas, of tfie Crown, book 2, 
chap. 46, §28; Coke Litt. 124, a, . . 

We must have recourse to tha civil law for its probable origin, 
^' The general rule of that law certainly was, that a slave could 
not be a witness, though there were exceptions to it, founded iq. 
reason and policy, for men of that condition might be examined 
wheq the welfare of the^tate, in cases of weight and difficulty, 
i^equired such a departure froni general prjnciples, or whtn other 
evidence was unattainable.^^ Stephen^ s West India Slaven^y^ 
171, citing Voetius^s Commentary on the Pandects. This 
latter exception, it is. obvious, destroys the rule, if we are to 
understand by it that a slave might be examined, in the defect 
of other propf, for the inculpation of any offender against the 
laws. And such I suppose to be the true yeaning, since 
" slaves might always (among the Ropaans) induce an investi- 
gation, by flying to the statues of the princes;" Cooper^ s Jus- 
tinian, 412; a privilege which would be of but little value, un- 
less the slave could be examined as a witness against his injurer; 
and if thus admissible in his own case, with much more pro- 
priety could he be heard on behalf of third persons, where feel- 
ings of interest would not operate to bias him. 

It may be safely averred, I believe, that this rule of evidence, 
to the extent in which it obtains in our slave-holding states, 
cannot challenge.for its support the authority of any country, 
either ancient or modern. For it must not be forgotten, that 
it is not the evidence of slaves only, which is rejected by it — 
it applies equally to coloured persons, or rather to the descend- 
ants of Africans, as well to those who are/rce, as to those who 
are slaves. This being the case, I shall briefly discuss the pro- 
priety of it, in its whole compass.* And first, let us see upon 

* In Virgima, a very early statute places the exclusion on the ground that 
none but Christians should be witnesses; and even among those, a certain de- 
scription of persons were excluded. The statute I allude to, runs thus : 
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what reason it is foanded,^ in its application to slaves. It has 
been said, the admission of such testimony is dangerous to the 
lives and fortunes of the whites. This charge, if adopted in its 
most obvious sense, w(^ld seem to imply the total destitution 
of veracity in the slave. But this conclusion must be too com- 
prehensive, since even slaves are convpetent witnesses, not only 
against each other, but against free persons of colour, without 
any restriction. Law of Virginia, 1 Retr. Code, already cited; 
Princess Digest, 446; HaywoodPs Manual,' 533; Maryland 
Laws, act of 17 51, chap. 14, §4, 4*^. ^c. ** 

If the objection is restrained to the testimony of the slave 
against his master, it presumes the predominance of the utmost 
depravity of heart in the slave — a depravity, which, in the grati- 
fication of a spirit of revenge,^ would disregard the strongest 
moral (Sanctions. To concede this, is to impute a highly crimi- 
nal negligence to the master — ^for havihg the absolute dominion 
of the slave, the dictates of humanity, as weM' as the plaih pre- 
cepts of the gospel, demand the bestowal of such attentidh to tKe 
religious instruction of the slave, as, in ordinary cases, Would 
prevent or extirpate such excessive malignity. 

But, it is said, " the hope of gain," or " the fear of punish- 



'< Popish recusants convict, negroes, mulattoes and fodian sei-vants and others 
not being Chri^ians, shall be deemed aijid taken to be persons incapable in 
law, to be witnesses in any case whatsoever.'' See 3 Henningis Statutes {of Vvr- 
ginia) at large, 298, act of Octob&s 170,5, (4/A Anne) sect, 31. 1^ Maryland, 
papacy, of course, is not subjected to the ban, but the like intolerance is never- 
theless evinced: ** No negro or mulatto slave, free negro or mulatto bom of a 
white woman, during his time of servitude by law, or any Indian slave or fr^e 
Indian natives of this or the neighbouring provinces, (shall) be adihitted and 
received as good and valid evidence in law, in any matter or thing whAtso.ever 
depending before any court of record, or before any magistrate yrithin this 
province, wherein any Christian white person is concerned. " Acts of 1717, chap. 
13, § 2. 

* And yet revenge does not seem to be more prevalent With blacks than 
with whites. CLjuiKsoir, whose labours on behalf of the negro are so well 
known, makes the following memorable declaration: " That he had not, after 
a diligent and can^d investigation of the conduct of emancipate sl&ves, under 
a great variety of circumstances, comprising a body of more than flVe hundred 
thousand, a considerable proportion of wh<mi had been suddenly enfranchised, 
found a single instance of revenge or abuse of liberty." 
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menty'' would probably induce the sla^e to testify falsely* 
<^ The h^pe of gain" will be felt chiefly, if not exclusively, in 
investigations touching the master's interest; an objection, 
which) if»it be a valid one^ degrades .tlie master far below the 
level of the suborned slave. ^' The fear of punishment" is a 
more embarrassing difficulty-^-«o much so, indeed, that it would 
perhaps be proper, as a general rule,.to exclude such testimony 
when offered on ithalf of th^ master. 

To every other objection, except the last, under tke peculiar 
restriction tTitre mentioned^ trial bt jury is an ample refu- 
tation. It is scarcely conceivable, that a being so degraded as 
is a slave in- the eyes oT those who usually compose juries in the 
slave^'holding states, should, as a witness^ operate serious injus- 
tice to a wldte man. Labourin g under the prejudice with which 
he is likdy to be viewed by slave owners^ it is fair to infer, 
that unless fortified by other unexceptionable witnesses, or by 
3trong drcumstaitoes, a slave^ testimony would ordinsoily go 
for nothing. But, as has been well remarked by Mr. Stephen, 
<^ how many instatices are there in which the evidence of a wit^ 
ness, who is liable in a much higher degree to distrust, is essem 
tial to the interests of justice, and may furnish a satisfactory 
ground of decision, even for the purposes of conviction in capi- 
tal cases. Often is a. necessary link in the chain of circumstan- 
tial evidence wariting, which the vilest man on earth might cre- 
dibly supply, because the other circumstances have previously 
raised the highest presumption of its truth, and of its being a 
truth too within the knowledge of that witness. Sometimes 
also testimony, which is very low in 'credit, may justly derive 
great weight from the con^d^ratioil, that if untrue', the opposite 
party possessed Ihe means of re&ting it by satisfactory proof, 
which he has not produced ; and sometimes it is satisfactory, 
because it is strongly corroborated by other evidence, though 
neither would have separately sufficed." The examination of 
accomplices in crime against each other, instances of which are 
of daily occurrence in criminal courts, is an illustration of these 
principlei. 

In the ruder ages of society, courts of law, viewed the com- 
petency of witnesses with great jealousy. Persons were pre- 



73 

vented from giving testimony then, on objections which are 
now treated as of insufficient validity. For this improvement 
in judicial administration we are principally indebted to the as- 
certained practical excellence of trial by jury. Besides, hus- 
band and wife, who, in general^ from motives of public policy 
and humanity are forbidden or excused from testifying for or 
against each other, may, under some circumstances, from neces- 
sity j in legal contemplation, i. e. to prevent an entire failure 
ef justice^ be heard even in their own behalf. Such is the 
ease vfhexe personal violence has been oflfered by the one to the 
other. The grant of a like privilege to the slave againist his 
master, in particular, may be supported by reasons, at least y 
equally forcible. And such a right it seems probable obtained 
in Massachusetts^ as far as we are informed, without inconve- 
nience—on the contrary, I have no doubt, with decisive ptiblie 
advantage. — See supra^ note to page 23. 

If trial by jury is a sufficient answer to the several objections 
against the admission of a slave's testimony, with much greater 
force may it be urged in reference to the competency of the 
Jiree negro. Indeed, it is to me inconceivable, upon what plau- 
sible ground the unqualified and universal rejection of the lat- 
ter as a witness, can be supported. It is without the precedent 
of any other country, it is believed, whether civilized or savage. 
The freedman was a competent witness by the civil law. He 
might even give evidence of what came to his knowledge be- 
fore his enfranchisement; a privilege not allowed by the same 
law to the man of full age, in respect to what he learnt during 
his nonage. Stepheny 181-2, citing Foetiu^ ad pand. Lib, 
xxii. Tit, 5. § 2, In the West Indies, free negroes are received 
as witnesses in civil actions against white persons. Stephen^ 182 ; 
a distinction of immense advantage, especially in a trial for 
freedom, where it can hardly be expected a white person would 
be able to testify as to the pedigree of a black. 

While this unqualified and universal exclusion oi the evi- 
dence of coloured persons prevails, it can be of but little use to 
enact severe penalties against kidnapping. Secrecy in this crime, 
in particular, will, as far as it is in the power of the perpetrator, be 

10 
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preserved; and if the free negro, — ^the injured party,— ^sannot be 
heard against the offender, from what other source oan sflrttsfactory 
(Evidence be expected? But change the law, admit hi¥n as &wit- 
ness, and kidnapping of all crimes would be THS'EAflnssT oi* 

MTECTION.* 

Confessedly great as are the evils of this harsh regulation, it 
will naturally be asked, if a remedy of seme description has 
not been attempted. To this it may be answered, tfeat a pre- 
posterous and wholly inefficacious one^ as may be e^isily demoa- 
strated, has been devised in South Carolina and imitated in 
Louisiana. Having thus characterized it, it is fit, I should ex- 
hibit it to the reader that he m«y judge for himself; and for 
this purpose, I give the section of the act of assembly, in which 
it is found, without abridgment: "Whereas, by reason of the 
extent and distance of- plantations in this province, the inhabi- 
tants are far removed from each other, and many cruelties 
may be comihitted on slaves because no white person may be 
present to give evidence of the same, unless some method 
be provided for the better discovery of such offence, and as 
slaves are under t^ie- government, so they ou^t to be under the 
protection of masters and managers of plantations, Be it en- 
acted. That if any slaV^e shall suffer in life, limb or member, 
or shall be maimed, beaten or abused contrary to the direc- 
tions and title intent and -meaning of this act when no white 
person shall be present, or being present shall neglect or refuse 
to giVe evidence, Or be examitied upon oatk concerning the same; 
in every such case Ae owner or other person who shall have 

* Too much foz^e cannot be given to this argument. Remote as is the city 
ci Philadelphia from those slave-holding states in which the introduction of 
slaves from places within the territory of the United States is freely permitted 
and where also the market is tempting, it has been ascertained that ^a^re Man 
thirty free coloured persons, mostly children, have hieen kidnapped here and 
cairied away, within the last two years. Five of tiliese, through the kind inter- 
pofiition of several humane gentlemen, have been restored to their friends, 
though not without great expense and difficulty ; the others are still retained 
lii'bondaj^, Hid if Rescued at all, it must be, by sending white witnesses a jour- 
ney of more than % tfaoufland milea The costs attendant upon law-suits under 
sotii dffottnHtaacefly wil probably fall but little short of the estimated ralue, 
08 danest of the individuals kidnapped. 
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4he i3are and goveriimeiit of such slave, andin whose possession 
OF power ai|ch skye ^hall be, shall be deemed, taken, reputed 
and adjttdged to be guilty of such offence, and shall be pro- 
vQi9Qd«d agtiest'aeeordiii^y without further proof, unless such 
owqer or othw person as aforesaid can make, the contrary ap- 
pear by good and sufficient evidence, or shall by his own oath 
clear .ftnd^ eafculpate himself; which oath every cburt where 
saeh offence shall be tn«id,. is hereby empowered to administer, 
^oA to aegnii ihe offender if clear proof of the offence be not 
made'by two witnesses at least. ^' *2 Brevtirffs Digest , 242. 

The reader has probably anticipated my objections to the ex- 
traordinary provisions of this law. That the slave population, 
were subjected to many cruelties, as is set forth in the pream- 
ble, in consequence of the exclusion of th^r testimony against 
their oppressors, I have no doubt, and that the legislatures we»e 
fully convinced of this I consider to be equally clear. But it 
is by no means clear,* that a remedy of the. mischief was in- 
tended by the enactment of this seotion. it would detract from 
the intellectual character of the legislature to suppose so. 
Could it be reasonably expected, that the presumption of guilt, 
which the act authorizes to be made, would lead to a convictioii, 
when the party could purge himself o[ the accusation brought 
against him by his oum oath ? Of a crime which could be saiis- 
, lied by a small pecuniary fine, perhaps it sometimes might ;rr- 
such instances, however, one white person only in general 
being on the plantation, would seldom be brought to the know- 
ledge of the magistrate. But would the .man, wicked enough t;o 
commit murder, hesitate to screen himself from its penalties, by 
a crime not npore heinous certainly, than that which he would 
thus conceal ? * But this is a view of the law far more favourable 
than its true construction authorizes. For it is in terms, declared, 

* No one, I believe, wiU question the truth of thiA as a geinenl remark* It 
is not, therefore, for the purpose of fortifying it, that I refer to a case» report- 
ed in the South Carolina reports of judicial decisions, in wliich the excul- 
patory oath was offered to be made, by a person, whom the court decided not 
to be within the benefii of the act, and who was, ivMhediaUly afiarufordgj up^i 
good endenee, found guiUy ofmanalaui^. See Tkt SkOc ta. Wekhy IJk^ 
BeporUy 172, 
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that the offender ^Aa// be* acquitted, upon his awn oath of inno- 
cence, {f clear proof of his guilt be not made by two wU^ 
nesses at least; thus, in fact, introducing a modification of thq 
former law, not for the protection of the slave, bct for thp 

ESPECIAL BENEFIT OF AGRUEL MASTER OR OVERSEER \\\ ^ 
II. A ^AVE CANNOT BE A PARTY TO A CIVIL SUIT. . 

It has been shown in a preceding part of the sketch, that a 
slave can neither acquire nor retain property, as his owi\, con- 
trary to the will of his n^aster. It results, therefore, tfiat he 
cannot be a party to a civil suit, for there is no species of civil 
suit which does not, in some way, affect property. 

There is, however, an authority, which for the purpose of 
convenient investigi^tion may be classed as an exception to the 
above rule, given by the laws of all the slave-holding states, to 
persons held as slaves, but claiming to be free, to prosecute 
their claims to freedom before some jt$dicial tribunal. I de- 
8^, therefore, in this place to bring into view whatever relates 
to this subject 

The oldest law of this description, appears to have been 
adopted by South Carolina in the year 1740. It begins with 
what has been already extracted, but which for the sake of per- 
spicuity, it will be proper to repeat, "Be it enacted, That all 
negroes, Indians, (free Indians in amity with this government, 
and negroes, mulattoes and mestizoes now free, excepted,) mu- 
lattoes and mestizoes who now are or shall hereafter be in this 
province, and all their issue and offspring born or to be born, 
shall be and they are hereby declared to be and remain for ever 
hereafter absolute slaves, and shall follow the CQndition of the 
mother, &c. &c. Provided, that if any negro, Indian, mulatto, 
or mestizo, claim his or her freedom, it shall and may be law- 
ful for such negro, Indian, mulatto or mestizo, or any person or 
persons whatsoever, on his or her behalf to apply to the judges 
of his majesty's court, of common pleas, by petition or motion, 
either during the sitting of the said court, or before any of the 
justices of the same court, at any time in vacation. And the said 
court, or any of the justices thereof, shall, and they are hereby 
fully empowered to admit any person so applying to be guardian 



77 

for any ne^, Indian, mulatto or mestizo claiming his or her 
or theil* freedom, and such guardian shall be enabled, entitled and 
capable in law to bilng an action of trespass, in the nature of 
ravishment of ward, against any person who shall claim pro- 
perty jn, or who shall be in possession of any such negro, In- 
dian, mulatto or mestizo, and the defendant shall and may plead 
the general issue in such action brought, and the special matter 
may and shall be given in evidence,. and upon a general or spe- 
cial verdict found, judgment shall be given, according to the 
very right of the cause, without having any regard to any defect 
in the proceedings, either in form or substance. And if judg- 
ment shall be given for the plaintiff, a special entry shall be 
made, declaring, that the ward of the plaintiff is free, and the 
jury shallassess damages which the plaintiff's ward hath sustain- 
ed, and the court shall give judgment and award execution 
against the defendant for such damages, with full costs of suit; 
but in case judgment shall be given for the d^endanty the < 
said court is hereby fully empowered to inflict such corpobajl 

PUNISHMENT, NOT EXTENDING TO LIFE OR LIMB, OU the Wardof 

the plaintiffs as they in their discretion shall think Jit. Pro- 
vided, that in any action or suit to be brought in pursuance of 
the direction of this act, the burthen op the proof shall lay^ 
upon the plaintiffs, and it shall be always presumed that^ 
every negro^ Indian^ mulatto and mestizo^ is a slave^ unless 
the contrary be made to appear ^ (the Indians in amity with this 
government excepted, in which case, the burthen of the proof^ 
shall be on the defendant.)" 2 Brevard? s Digest, 229-30. 

In Georgia, the act of assembly of May 10, 1770, is almost 
literally a copy of this of South Carolina. See Princess Digest^ 
446. 

It is impossible for any humane and reflecting person to ex- 
amine the provisions of the above law, without the convictiorl 
of its injustice and cruelty. The negro, &c. claims to be free, 
and yet he can bring no suit to investigate his master's title to 
restrain him of his liberty, unless some one can be found mer- 
ciful enough to become his guardian, subject in any event, to 
the expense and trouble of conducting his cause, and in case of a 
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failure, to the costs of suit * His judges and jurrfb will in %R 
probability be slave-holders, and interested, therefore^ ih some 
measure, in the question which' they are to try. The Wliok 
community in which he lives may, so few sare the exception^ 
be said to be hostile to his success. Being a negro, &g. by ^le 
words of the act, the hurthen of proof rests uipon him, and 
he. is presumed to be a slave till he make the* contrary ap- 
pear. This is to be effected tlirough the instrument»Iity ^ef 
iohite witnesses, as has been just shown, exclusive of the testt*- 
mbny of those who are not white, even though they may be free 
and' of the fairest character: And, lastly, notwithstanding all 
these obstaolea to the ascertaitting of the truth of his allegatioBs, 
tl)e iATVcit is superadded, should he not succeed in convincing 

* In South Carolina, by an act passed in 1802, ** the guardian" (in a trial 
ibr freedom) "of a slave," (who may have been iUegaUy imi^oTt^di into the 
state, and is, on that account, by the same law, declared to he free,) ** claiming 
his freedom, shall'be liablb tb doubk costs of suit, if his action shall be adjudg- 
ed groundless; and -shall be Uajile to pay to the bona fide owner of such slave, 
all such damages as shall be assessed by a juiy and adjudged by any court of 
common pleas." 2 BrevarcPa Digest, 260. And in Maryland, the attorney, in a 
trial for freedom, .must pay all costs, if unsuccessful, unless the court shall be 
of opinion that there was probable cause for supporang that the petitioner had 
a light to freedom. Jkt of Nov. ir96, chap, 67, § 25. And, on such a trial, tkt 
moBter (the defendant) is allowed twelve psbsxptobt challenges as to the ju- 
rors. JbicL 4 24. The same spirit of hostility to the claimant for freedom is 
manifested in Yir^nia, where, " for aiding and abetting a slave in a trial for 
freedom,, if the claimant shall fail in his suit, a fine of one hundred dollars is 
Imposed. 1 Mev. Code, 482. Missouri has concocted a strange mixture of lenity 
and rigour, in a law on this sulgect, A person claSming his freedom, may pe- 
tition, the court, &o. praying that he m^y be p^ni)itted> to sue^is a^Toorperson, 
an4 stating the groiijmd v^^tm wMeh his or her claim to freedom is founded,- and 
" if in the opinion of the court, &c, the petition contains sufficient matter to autho- 
rize the commencement of a suit, the court, &c. may make an order that such 
|)erson be permitted to sue as a poor person, and may assign thepetitioner eoun- 
«el, fee. 1 Missouri Lotbs, 4^ ■ The privileges of suing -as ap0orpeisoii,.aad 
of having counsel assigned by th^ court, are worthy of great commendation, 
and present ^n envi^le contrast to the ferocious spirit of the South Carolina 
a^d Georgia acts; yet it is made to depend upon the arbitrament of the court, or 
even of asingle judge, whether the petitioner shall be heard by a jury at all In 
Mibama, the legislature have adopted the objectionable parts of the Missouri 
law, while the beneficial provisions have, been omittu)!! Jhulmin^s Digest, 
632. 
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the jfidge»aiAd jury of Jtis right to freedom^ of , an ir^fliciian qf 
cmiporal punishment to any. extent short of capital escecution, 
or^the deprivation of a limb!!! And. in Gaorgic^^ "should 
dea&happieii by accident in^iving thisl legal (moderate), correc- 
tien/' according ta th,e terjns of the constitution already qpoted,^ 
it will be no crime! Such legislation forcibly reminds us of the 
&!a8%of I^moclesT— though, in all aobemess, it may be said, the 
conduct of Dionyaius was supreme beneficence, compared with 
the terms of mercy contained in this act. 

-The harsh and unreasonable doctrine yrihiich presumes every 
negro, &c. to be a slavey obtains, I believe, with the single 
exception which will be hereafter noticed, in all the slave-hold- 
ing states* In Virginia, there is no statute to this effect, yet so is 
the law as established by judicial decisions. Thus, where in suits 
for freedom, brought by several persons, whose descent was traced 
to a free Indian woman, and where, afs the reporters say, *^ On 
the bearing, the late Qhancell6r,t perceiving fronj his own view, 
that the youngest of the appellees was perfectly whitCy and that 
there were gradual shades of difference in colour betwe.en the 
grand-mother, mother and grand-daughter, (all of whom were 
before the court,) and considering the evidence in the cause, 
determined that the appellees Y^ere entitled to their freedom, 
and moreover, on the ground that freedom is the birthright of 
every human being, which sentiment is strongly inculcated by 
the first article of our political catechism, the bill of rights— ^Ae 
laid it down as (i general position^ that whenever one person 
claims to hold another iv, slavery ^ the ontis probandi (burthen 
of proof) lies on theclaimant.^^ The supreme court of ap- 
peals, to which the case was afterwards carried, thought fit, in 
reviewing the decision of the chancellor, to go beyopd the ac- 
customed line of its duty, in order to cast a stigma upon the just 
position whiclt had been asserted by him. The following is ^ 
copy of the final judgment: " This court, not approvii^ of the 
chancellor's principles and reasoning in his decree made in 
this cause, except so far as the same relates to white persons 

* See, supra, page 37. 

t The Honourable George Wythe, one of the signers of the Declaraiion of 
our Indipendence, 
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mid native Jlmerican Indians^ but entibjblt msAWROviva 
thereo/f so far cts the same relates to native Africans and 
their descendants^ who have b^jen and now are held as slaves 
by the citizens of this state; and discovering no ojther error in 
the said decree, affirms the same/' , See the case^ Hudgins 
vs. Wright^ 1 Henning fy Munford^s EeportSj 133 to 143. 
in Maryland, a similar decision has been made, 3 Harris fy 
M'llenrjfs Reports^ 501-2, case of negro Mary.vs^ the Vestry 
of William and Mary^s Parish^ ^•c.; so, in Kentucky, 2 Bibb^s 
EeportSy 238, Davis 9is. Curry; and, in New Jersey, 2 Hal- 
sted's Reports, 253, Gibbons v^. Morse, {decided Nov&mber, 
1821.) 

In North Carolina, this doctrine is received with some limin. 
tation, the presu9iption being confined to negroes of the whol& 
blood; while those of mixed blood, mulattoes, mestizoes, fyc, 
are presumed free, until tiie. contrary is proved. The report of 
the case, in which this principle is recognised, is given in 1 Tay- 
lor's Reports, 164, Gobu vs. Gobu. The case itself is unique, 
and on this account, as well as to display the sound ^reasoningi 
(as far as respects the mixed blood) of Chief Justice Taylor,, 
is transcribed at large. 

"«;^^"> Trespass and TalsoimpHsonment. ■; 

Gobu S ^^^^y '^^^^ ^^ plaintiff is a slave, &c. 

" It appeared in evidence, that the plaintiff, when an infant 
apparently about eight days old, was placed in a barn, by some 
person unknown, and that the defendant, then a girl of about 
twelve years of age, found him there and conveyed him home, 
and had kept possession of him ever since, treating him with 
humanity, but claiming him as her slam. The plaintiff was 
of an olive colour, between black and yellow, had lorhg hair 
and prominent nose.'' These facts were ascertained by the 
court, by proof, and inspection; upon wh^ch the judge gave the 
following charge: "I acquiesce in the rule laid down by the 
defendant's counsel, with respect to the presumption of every 
black person being a slave. It is so, because the negroes origi- 
nally brought into this country were slaves, and their descen- 
dants must continue slaves until manumitted by proper authority. 
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Ify therefore; a person oif that description claims his freedom', 
ke must establish his right to it by such evidence as will destroy 
the iore6 of the presumption arising from colour. But I am not 
aware, that the doctrine of presumption against liberty has been 
urged, in relation to persons of mixed blood, or to those of any 
eolour between -the two extremes of black and white, and I do 
not think it reasonable that such a doctrine should receive 
the least countenance: such persons may have descended from 
Indians in both. lines, or at least in the maternal; they may haire 
descended from a white person in the maternal line, or from 
mulatto parents originally free; in all which cases, the ofispring 
following the condition of the mother, is entitled to freedom. 
Considering how many probabilities there are in favour of the 
liberty of these persons, they ought not to be deprived of it 
upon mere presumption; more especially, as the right to hold 
them in slavery, if it exists, is in most instances capable of being 
satisfactorily proved. ''* 

While I freely subscribe to the soundness of the views of this 
distinguished jurist, in relation to persons of mixed bloody I 
cannot but dissent from the specious reasoning, by which it is 
inferred, that every black person should be presumed to be a 
slave. Slaver J ' is an institution which all pro/ess to disapprove. 
It violates every man's sense of right: it is at variance with the 
genius of our government. Its existence, therefore, in no case 
ought to be presumed. But, more than this — it is well known 
that a large number of black persons is entirely free, even in 
the slave-holding states— the laws of our country recognise their 
right to freedom, and the power of the government has been 
wielded for their protection, as citizens, whenever a fit case has 
been brought to public notice. With what propriety of reason- 
ing, then, can it be urged, that their colour should, in legal 
eontemplatioD, raise a presumption against their liberty. Even 
those who think it desirable to perpetuate slavery — ^who tMhk 
it no evil to degrade and bi^rtify a being endowed by his Crea?- 
tor with reason — need apprehend no violation of their legal 



* The doctrine of itus case was afterwards confirmed, so that it may becoi^- 
sidered as the settled hw of North Carofina. See 2 Ehyiooo^s Eqpotts^ VfO, 
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rt^ts of property y by a contra^ doctrine. What, greater diflir 
culty can exiat, to satisfy the requisitions of the Isw^ in reg^ 
to the ownership of a slave> than obtains in regard.. to the own- 
ership of ordinary chattels. Will it be alleged, that fraud may 
be perpetrated by transferring a freeman as a slav^? But, is not 
an intelligent creature, endowed with the faculty of speech, at 
all times, capable of admonishing a purchaser , against such a 
deception? and, when a communication of this nature is made, 
ought it not to be heeded .'^ 

I am the more strenuous in opposition to this doctrine of pre> 
sumption against liberty, because it is obviously the fruitful 
source of the abominable crime oi man-stealing — a crime which, 
in all nations, seems to have been viewed with abhorrence, and 
visited with severe penalties. The. wretch who, by art or force, 
is enabled to exhibit a person of African extratCtion*-**^' with a 
colour not his own*' — in his custody, and within the limits of a 
slave-holding state, is exempted from the necessity of making 
iany proof how he obtained him, or by what authority he claims 
him as a slave. Inspection notifies to every beholder, that the 
unhappy person said to be a slave, is presumed so to be, by the 
law of the land! Supplemental evidence is unnecessary^ — a 
forged bill of sale may be a convenience to satisfy the timid 
and over-cautious, but the law— -the supreme wisdom of man — 
deems any thing more than colour quite superiuous. Is this 
just? Does it become a free and enlightened people thus to de- 
cree — thtis to injure? 

By the laws of several of the slave-holding states, manumit- 
ted and other free persons of colour, however respectable their 
eharacters, may be arrested when in the prosecution of lawful 
business, and \i documentary evidence of their right to freedom 
cannot be immediately produced by them, they are thrown into 
prison, and advertised as runaway staves. Should no owner, 
aslmust always be the case, unless injustice is done, appear with- 
in a time limited by law for the purpose, the jailer is directed 
to dispose of them, at public auction, as unclaimed fugitive 
slaves, in order to derive from the proceeds of the sale, the 
means of defraying the expenses of their detention in prison* 
ttntie unrighteous doctrine ot presumption from colour,. ste^ ia 



and consummates the iniquity, a6d the freeman and ^his posterity 
kre doomed to hopeless bondage.- See 2 Brevard? s Digest ^ 
235-6-7; Mississippi Bev: Code^ 376-7; Laws of Maryland^* 

* llie laws of Maryland here referred to, having^ excited much attention, ia 
cons^uence of the anest and imprisonment,- in the District of Columbia, of a 
free black, man, a citken of the stat^ of New York^ named Gilbert Horton, I 
am induced to transcribe them in this place. The sixth section of the act of 
iri5, chap. 44, reads thus: ** And for the better discovery of runaways, it is 
hereby enacted, &c. ^^t any person or persona whatsoever within this province, 
travelling^ out of the county where he, she or they shall reside or live, tuilhout 
^pasB under the seal of the said county, for which they are to pay ten pounda 
4^f tobacco, or one shilling in money, such person or persons, if apprehended^ 
not being suffidently hnown or able to give a good account of themsekes, it shaU be 
left to the discretion tmd judgment of such magistrate or magistrates before whom 
such person or persoHs as aforesaid shaU be brought^ to judg'e thereof, and if^ be« 
^fore such magistratej such person or persons so taken up, shall be deemed an# 
taken as a runaway, he, she or they, shall suffer such fines and penalties as are 
hereby provided against runaways." Section 7. ''And for the better encourage- 
ment of alj persons to seize and take up all runaways, &c. all and every such 
jperson or persons as aforesaid, seizing or taking up such runaways, travelMng 
without passes as aforesaid, not being able to give a sufficient account of them- 
selves as aforesaid, shall have and receive two hundred powub ofiobaooo,'' (by 
act of 1806, chap. 81, § 5, cmnmuted for six dollars,) <* to be paid by the 
owner of such runaway servant, negrO or slave, so apprehended and taken up 5 
and if such suspected runaway or runaways be not servants, and befuss to pat 
THS SAMS, he, she or they shatt makb sATrsPACTioir bt sebviti7I)e ob othbb- 
wise, as the justices of the provincial and county courts, where such person 
shall be so apprehended and taken up, shall think Ht." Section 9. << That at 
what time soever, any of the said persons, runaways, shall be seized by any per- 
son or persons within this province, such person or persons so apprehending 
or seizing the same, shall bring or cause him, h^r or them, to be brought be- 
fore the next ma^strate or justice of the county where such runaway is appre- 
hended, who is hereby empowered to takeinto custody or otherwise, hin^her (^ 
them, to secure and dispose of, as he shall think fit, until such person or persons 
so seized and apprehended, shall give good and sufficient security to answer 
the premises the next court that shall first ensue in the said county, which 
court shall secul*e such person or persons till he or they can make satisfactton 
to the party that shall so apprehend or seize such mxiaLways or oUter psrM^i as 
by this act is require^y except such person shall make satisfaction as foresaid 
before such court shall happen; and that notice may be conveniently given to 
the master, mistress, dame or overseer of runaways taken up as aforesaid, the 
commissioners of the counties shall forthwith cause a note of the runaway's 
name, so seized and apprehended as afbresaid, to be set up at the next adjacent 
county eonrts, and at-fhespfoviadal court Imd seci^tary's office»,tiiAt alt ptf- 
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^iqfniS (U^7 Ji^»o/i) chup. 44, §6, .7 4^^— oc^ of 1719 
(^Jtiay 9€ssion) chap. 2, § 2«wic/ o/ 1802 (November nanmir) 
eh. 96, § 2. . 

l|m»iiifty viev tde woks and see where eueb their servioi^ aie» end ie whose 
oqftodgr." 

The foregoing sections apply eqwUfy to the cases of»all persons^ whether 
mUle or bhek, who may be found trayelling urUkoui passes^ out of the county 
where their reaidencetave; sad all such, at the tSseretion of a magistrate, may be 
sul^ected to imprisonment and amercement. But the hat section of the bkbbA 
•c^ while it bears, with a severity altogether at variance with the. ^irit of a 
firee govemmentt upon wkUea unhappily circumstanced so aa to come within 
the terms of the previous enactments, introduces a provision by which they. 
Mc^y be restored to ireedom, if entitled to be free; and yet negroes and mukU' 
Im& tc«^ <Ae some r^A^ are left without relie£ "When any person or per* 
sons (egmpt negroee and mukHttoea) shall be found travelling' without pssses us 
tfintmdt and shall be taken up as suspected runaways, and ^ any justice of 
tilft peace committed to the custody of any sheriff or gaoler within- this pro* 
vivoe, it shall not be lawful for any such- sbenif or gaoler to hold such person 
In custody longer than six months,- and if such person can, at »ny time within 
thovsaid six months^ procure a certificate or other justification that he or sheu 
m BO senwmt, he pB she shall snd may, by order of any two justices of tho 
county where such person is committed jkp prison^ be discharged firom. any fu|> 
th«r imprisonment, he or she serving such sheriff or gaokr or his assigns^ soman^ 
iaijfs tu hit she or they were in custody of such sheriff or gaokr^ or otherwise pa^. 
w^im pounds of tobaeeoper day to such sheriff or gaoler for thsib ixpeisovhshk 
iBH, and no more; and paying unto such person or persons who took up such 
person two hundredpsunds of tobaoak,or serving him/her or them twenty days in Ueu 
Aeitoff and if any such sheriff or gaoler shsH detain such person in piason after 
sttch ofder of the justices aforesaid, or the expiration of six months, and payment 
often pounds of tobacco per day as aforesaid, such sheriff or gaoler shall be 
liable to an action of false impriscmroent." Iniquitous as this law is, it is obvi-< 
Qitt that the object of the legislature could not be reached by it. It offered, 
iidfifid» a bounty to the sheriff or gaoler, who, by neglecting to give notice of 
the imprisonment of a suspected runaway, m\ght protract such imprisonment 
till the value of his services, even though an absolute slave for life» would not 
he tquil to the gaol fees. And yet without some further legislation, the gaoler 
kJiMelf woujd) in case the person detained was not a runaway, or if a runaway 
AiJlid not he dSsmanded by his master, be made to suffer the loss of such ex- 
might be incurred for the sustenance of the suspected runaway during 
The lure held out by the act to the gaoler, probably produced 
Ih0 shtndooment of the slave in some instances by the master;, and it became 
IWftft Siw y » th^r^ore, for the legislature to repeal the aet,or to supply its defects. 
Tkm Mto pifft of the dii^unetive was naturally jHre&ired; and, on the eighth 

4iir o£ jwM^ x^ig^ aftM mitMig. .th«t <* Whfiim by th&«6ti>f tmsMy re^ 



: UL ThB HBHSFITS of BnoeATlON ABE WITHHBIlD FROM 
TWtX SXrAVE* ' , 

In no country is education more highly valued, or its benefits 

hlkil^ lo^ttrvantB and slaves, Umre is not any pnmnon made what tshail be done 
with such runaway servants or slaves that now are or hereafter shall or nay be 
taken up and coBimkted to the custody of any ahenff ^lithin this provineey 
where the UMster or owner of such-servant or slave, having due notice xsf such' 
servsnfs or slave's being in the custody of such sherifl^ refuses or delays to ree 
deem such servant or da^ire, by paying tiieirimprisoiunent fee's, and such other 
ohaxge as has or may accrue for taking upiuch servant or slave;*' enacted,* 
** That^ &c. every sheriff that now hath, or hereafter iSiall have, conrnutted 
into his custody, any runaway servants or slaves, after One month's notice given 
to the master or owner thereof, of their being in his custody, if living in this 
province, or two months' notice if living in any of the neighbouring provinoesi • 
if such master or owner of sueh servants or slaves^do not appear witbdn the 
time limited as afiM^sakl, and pay pr secure to be paid all such imprisonment 
fees due to such sheriff from the time of the oommitmait bf such servants ov 
slaves, and also sudi other charges as have accrued or become due to any pei^^ 
son for taking up such runaway servants or slaves^ such sheriif is hereby aUtho- 
aaed and required (such time limited as aforesaid, being expired) immediate^ 
to give public notice to all persons, by setting up notes at the church and 
court-house doors of ihe county where such servant or dave is in custody, of' 
tbe time and place for sale of such servants or slaves, by 1dm to be appointed^* 
not less than ten days after such time linuted as aforessdd being expired, and at 
such time and place by him appointed as aforesaid, toproeeedto aeUandditpomt 
of tuck servant or shot to thfi highest bidder^ and put of the money or tobacco - 
whichjmch servant or slave is Sold for, to pay himself aU such impbisonxbivt * 
VBBs as are his just due, lor the time he has kept such servant or slave in his 
custody, and also to pay such other charges, fees or reward as has become due 
to any person ios taking up such runaway servant or slave, and after such pay- 
ments made, if any residue shall remain of the money or tobacco such servant - 
or slave was s(dd foi^ such sheriff shall only be accountable to the master or 
owner of such servant or ^ve fear such residue or remainder as aforesaid, and • 
not otherwise." Laws ofMarykmd^ act of 17X9, {May sesdok,) chap^ 2. 

Upon the enactment of this law, the most unprincipled sheriff should havebeen 
content. It became, indeed^ not only his interest, but the interest of aU other 
persons, to apprehend and to commit to prison eohwsd persons especially — ft» 
these might be detained for a longer period than six months, whetiier free ov 
not; the right of the taker up to his legal reward and other charges was secttced 
tO'him by;i usir on thx »ost of the raisoirxa, and the sheriff or gaoler t&os 
indemmfied inthesame mumnar against the loss of his imprisonment fees* And by. 
prolonging the imprisonment until the fees sliould be swelled to nearly the 
value of the prisoner, }£asUwef the master, in many instances, might be unairie 
or unwUfing'to redeem ium, and the sheriff's i^ls, which in such ca«e is authp* 



more generally difinsed, than in the United States. The con* 

stitutions of nearly all the states, make it the duty of the respee* 

rized, could easily be turned to the account of some fanjourUt of that officer, 
and eventually, by colluaon, to his own pecuniary advantage. And should the 
suspected runaway no^ be a dave, yet, in a land where, from his colour, he is 
presumed to be so, and where others Kke Mm are daily *' made merchandised 
of," the facility with which his imprisonment^ aided by the provim6ns of this 
act, might be rendered profitable to the sheriff, would be greafly increased* 
But whatever may have been the true cause, the prevalence of a practice 
on the part of sheriffs, of prolonging the imprisonment of persons appr^iended 
as runaways, is evidenced by an act of assembly, passed tfie twenty-s6eond 
day of Deieemher^ 1792, entitled '* *Bn act to restrain the iU praetiees of she/ijffk, 
and to direct their conduct respecting runaways" The act sets forth, that 
** Whereas it is represented to this general assembly, that the sherif!^ of the re- 
spective counties have neglected to advertise runaways, to the greaiirfury of the 
owners; therefore, &c. That it be the duty of the several sheriffs, &c. upon 
any runaway being committed to their custody, to cause the same to be adver* 
tised in some public newspaper within twenty days after such commitment 
and to mal&e particular and minute description of the person, clothes and bodily 
marks of such runaway." "And if no person shall apply fbr such runaway, 
within the space of thirty days from such commitment, then it shall be the dxxty 
of such sheriff, if residing on the Western Shore, to causb the runaway to be 
advei*tised as heretofore directed, in the Maryland Journal and Georgetown 
Weekly Leger; and, if residing on the Eastern Shore, to cause the same to be 
advertised in the Maryland Herald and Maryland Journal, within sixty days 
fVom such commitment, and to continue the*same therein until the said runa- 
way is released by due course of law." Maryland s Laws oflT9^, (November 
session,) chap. 7% 

In that part of the District of Columbia which was ceded by the state of 
Maryland to the federal government, the whole of these laws are still in force. 
Shortly after the date of the cession, however, the legislature of Maryland re- 
pealed the ad of 1719, ch, 2, and the act of 1792, eh. 72, supplying their place 
by the following reg^ulations, which, as it will be perceived, are in prinapk 
the same as the repealed acts. "^ That it shall be the' duty of the sheriffs (w- 
spectively) of the several counties of this state, &c. upon any runaway servant 
or slave being committed to his custody, to cause the same to be advertised in 
some public newspaper or papers printed in the city of Baltimore, the jcity of 
Washington, and the town of Easton, and in such other public manner as he 
shall think proper, within fifteen days after such commitment, and to make par- 
ticular and minute description of the clothing, person and bodily mwhs of such 
runaway. " ** If the owner or owners, or some person in his, her or their behalf, 
shall not apply for such runaway within the space of mxty days from the time 
of advertising as aforesaid, and pay or secure to be paid all such legal costs and 
charges as have accrued by reason of apprehending, imprisoning and adveMsS^ 
ing such servant or slave, it shaH be the duty of such sheriff and he itoHereby 
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t^ye; legislatures to establish and su{4;)ort seminaries for learniiigy 
adequate to the wants of the citizens. Common schools are^ 

required and directed to proceed to sell auck servcmt or slave, and immediately 
to give public notice by advertisements, to be set up at the court-house door 
and such other public plaice^s as he shall think proper, in the county where 
such servant or slave ia in qustody, of the time and place for sale of such servant 
or slave, by Imn to be appointed, not less than twenty days after the time limit- 
ed as aforesaid has. expired, and at such time and place shall proceed to sell 
and dispose of such servant or slave to the highest bidder." Lcam of MwryUmdj 
0/1802, {Nooember session,) du^. 96,. § 1 £^ 2, (passed 8th of January, 1803.) 

By recurring to the sections of the law of 1715, above transcribed, it will be 
seen that magistrates, were empowered to decide, in their discretion, whether 
the person apprehende4 as a runaway should be deemed such, and be accord- 
inglyxommitted to prison. Whether such power had been abused, or whether 
a proper exercise of it, had been found inconvenient to takers-up and sheriffs, I 
will not presume to conjecture, but, in 1810, (chap. 63, § 1,) le^slative inter- 
position was called into actionin the following extraordinary measure: '< Any 
court or any judge or justice of this s^te, before whom any negro or mulatto 
shall be brought as a runaway^hall be sj^tisfied, by competent tes^hnony, that 
the said negro oj^ mulatto is no/ a runaway, before it shall be lawful for the said 
fOurt, judge or justice to discharge 4vs»d negro pr mulatto from the custody 
of the person or persons detaining thl said negro or mulatto as a runaway, 
otherwise than by a commitment to the gaol of the county of which he is a 
judge or justice." 

The barbarous severity to coloured persohs which pervades the whole of 
tile laws of Maryland on this subject, has at length been somewhat softened 
by an act passed February third, 1818. It is in these words: *' Hereafter, 
when any servant or slave shall be committed to the gaol of any county in this 
state, as a runaway, agreeably to the laws now in force, and the notice re- 
quired to be g^ven by law by the sheriiT shall have been given, and the time 
for their detention etpired, and no person or persons shall have applied for 
and cljumed said suspected runaway, and proved his, her or their title to such 
suspected runaway, as is now required by law, it shall be the duty of the sheriff 
forthwith to cany such shve or slaves before some judge of the county court or 
judge of the orphans' court, with his commitment, and such judge is hereby 
required to examine and inquire, by such means as he may deem most advisable^ 
whether such suspected runaway be a slave or not, and if he shall have reason- 
able grounds to believe that such suspected runaway is a slave, he may remand 
such suspected runaway to prison, to be confined for such further or additional 
time as he may judge right and proper; and if he shall have reason to believe 
that such suspected runaway b the slave of any particular person, he shall cause 
such notice to be given by the sheriff to such supposed owner, as he may think 
most advisable; but if wdd judge shaU not have reasonable ground to beUeve such 
suspected runaway tobeu slave, he shall firthwith order such suspected runaway 
to be relmusdi and if no person shall apply ft>r such suspected runaway after 
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also, provided *^ for the education of the poor gratis.'^ In 8ev&- 
ral) perhaps in all of the free states^ no distinction is made in 
*tbe distribution of the public bounty towards this object, be- 
tween white and coloured children; but schools are constantly 
maintained for the reception and instruction of poor childja^^ of 
every class and complexion. 

A different policy began very early in the slave-holding states. 
In none of these do the laws interpose to afford any aid or facir 
lity for the acquisition of learning to persons of colour, whether 
slaves or freemen. On the contrary, the extracts which I shall 
make from the laws of these latter states, will satisfactorily de* 
monstrate the truth of the proposition at the head of this section^ 
namely^ that the benefits of education are withheld from the 
slave — and, I might add, from the free negro also. 

South Carolina may lay claim to the earliest movement in 
legislation on this subject. In V740, wlyle yet a province, she 
enacted #iis law: ** Whereas the haVing of slaves taught to 
write, or suffering them to be^Qfliployed in writing, 'smy be.alc; 
tended with great inconvenieifcCs, Be it enacted. That all and 
every person and persons whatsoever, who shall hereafter toach 
or cause any slave or slaves to be taught to write, or shall uge 
or employ any slave as a scribe in any manner of writing what- 
soever hereafter taught to write, every such person or persons 
shall, for every such offence, forfeit the sum of one hundred 
pounds current money." 2 BrevarcTs Digest, 243; similar in 
Georgia, iy act of 1770, except as to the penalty, which is 
twenty pounds sterling. Princess Digest, 455. 

Virginia has attained the same end, though in a less direct 
manner. Her Revised Code of 1819, reiterates an enactment, 
" That all meetings or assemblages of slaves or free negroes or 
mulattoes mixing and associating with such slaves at any meet- 
ing house, or houses, or any other place, &c.*in the night, or at 

he may be so remanded, within the time for which he may be remanded* 
and prove his, her or their title as the hiw now requiresy the said sheriff shattf 
at the expiration of such time, relieve and discharge such suspected runaway ; and 
in either case, when such suspected runaway shall be diseharged, the expense of 
h^^ng Aue& runaumy in confinement shall be lemed on the cmint^; as other county 
expenses are nou) levied,** Laws of Maryland^ Decent session of 1817, chap- 
112, §6. 
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any sehool of sth&oh for teaching them reading orvfrtttiig 
either in the day or night, under whatsoever pretext, c^dl be 
deemed and considered an unlawful assembly; and any justice 
ef a eounty, &e. wherein such assemblage shall be, either from 
his own knowledge or the information of others, of Such unlaw- 
ful assemblage, &c. may issue his warrant directed to any sworn 
officer or officers, authorizing him or them' to enter the house or 
nouses where such unlawful assemblages, &c. may be, for the 
fMirpose of apprehending or diisqpersing such slaves, and toit^/Het 
corporal punishment on the offender or offenders at the discre- 
tion of any justice of the peace, not exceeding twenty lashes.^ 
i Bev. Code, 4^4-5. 

So in South Carolina, in addition to the highly penal restraint 
upon the education of a slave, contained in the law already cited^ 
an act of assembly was passed in 1800, enacting, " That assem- 
blies of slaves, free negroes, mulattoes and mestizoes^ whether 
composed 6f all or any of suchjiescription of persons, or of aH 
or any of the same and of a proportion of white persons, met 
together for ihe purpiose of mental instruction in a confined or 
secret place, &c. &c. is (are) declared to be an unlawful meeting, 
and magistrates, &c. &c. are hereby required, &c. to enter into 
such confined places, &c. &c. to break doors, &c. if resisted, and 
to disperse s^ch slaves, free negroes, &c. &c. and the officers 
dispersing such unlawful assemblage, may indict such corporal 
punishment, not exceeding twenty lashes, upon such slaves, 
free negroes, S^c. as they may judge necessary^fqr deterring 

THEM FROM THE LIKE UNLAWFUL ASSEMBLAGE IN FXTTURX.'^ 

2 Brevard^ s Digest, 254. And another section of the same act 
declares, ^'That it shall not be lawful for any number of slaves, 
free negroes, mulattoes or mestizoes, even in company with 
white persons, to meet together for the purpose of mental in-* 
struction, either before the rising of the sun or after the going 
down of the same." 2 BrevarcPs Digest, 254-6. 

But besides acts of assembly, which in general apply to 
the whole territory of the particular state, many of the towns 
and cities are invested with authority to make ordinanees whidi 
have the force of law within their respective corporate limits. 
These ordinances seldom meet the eye of the inhabitants of other 
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states; I find, however^ in the Port FoUo far JSpril, 1818^ 
page 3)25, a brief notice of one, having relation to tlie subject in 
hand, adopted by tiie councils of the city o£ Savannah, in Georgia. 
Probably the editor of the Port Folio copied the language of a 
Savannah paper, and I shall th^[«fore transfer it without altera- 
tion. ^^ The city has passed an ordinance, by which any person 
that teaches any personof colour J staveorfree^ toreadorwrite^ 
or causes such persons to be so taught, is subjected to a fine of 
thirty dollars for each offence; and every person of colour who 
shall keep a school to teach reading or writing is subject to a fine 
of thirty dollars, or to be imprisoned ten days and whipped 
thirty-nine lashes!!!" This ordinance, it will be perceived, 
extends its prohibitions beyond the law of the statCy inasmuch 
as it places under the ban, reading as well as writing, and em* 
braces not the case of the slave merely, but also that of the/rse 
negro. 

With such legislative obstacles to his mental improvement, it 
•ought to excite no surprise, if a slave having the ability to read 
or write, could not be found within a slave-holding- state. But 
apart from these obstacles of lawy the condition of slavery is 
such, that a slave capable of reading, must be, in most of the 
states, a prodigy indeed. His life is ordinarily passed in inces- 
sant toil. The laws, as I have already shown, secure to him no 
^portion of time in which he may employ himself at his pleasure. 
He is awaked from his slumbers, at the call of his master, often 
before the dawn of day — ^he continues his heartless labour, with 
inat slight intermissions for rest and food, till night has closed 
around him. Hard-worked, and scantily fed, his bodily ener- 
gies are exhausted — ^without an instructer and without books, 
(ibr he has not the means to procure them,) he must of neces- 
sity remain for ever ignorant of the benefits of education. 

IV. The msans foh horal and religious instructiok 

ARE not granted TO THE SLAVE; ON THE CONTRARY, THE 
SVrORTS OV THE HI7MANE AND CHARITABLE TO SUPPLY THESE 
WA3fTS ABE DISCOUNTENANCED BY LAW. 

One of the plain dictates of the Christian religion, is a regard 
for the well-being of our fellow creatures. It is, indeed, largely 
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iasiffted upon as a dutjfy both in the Old and New TeatamenU 
No believer in the Ghrifitian religion can doubt, that the know- 
ledge of its precepts and promises will promote the happineij^ 
both here and hereafter of every accountable creature; nor wiH 
such a one dony^ that a negro, though a slave, is a member of 
the human family — ^is endowed with reason — ^has ^ soul which 
is immortal, and must be deemed accountable unto GOD, ^^for 
thedeeds done in the body.'' How can such a belief be reconciled 
with a practice which forbids to the slave access to the gospel ; 
which, as far tzs the master^ s power y so to doy extends , shuts 
out from him the knowledge of the means of his salvation. 

It has been shown, in the last chapter, that one of the means 
to which allusion is here made, namely, mental instruction^ is 
in general entirely withheld from the slave. He cannot be ex* 
pected, therefore, to learn the scriptures, except as an auditor. 
And yet in none of the slave-holding states are any facilities 
afforded for this purpose. No lime is secured to the slave by 
Jaw; DO place provided where he can assemble with his fellows 
to hear ^^ the glad tidings of salvation" preached. 

It is idle to talk of accompanying his master to church— > 
such a spectacle, I apprehend, is rarely exhibited, except ybr the 
special convenience of the. master. The paucity of places for 
worship, in the slave*holding states, compared with the number 
of white inhabitants, prevents the exercise of this privilege to 
an extent, at all commensurate with -the religious wants of the 
slaves. 

Besides, if no other impediment existed, the rude mind of the 
slave could not comprehend a discoi;irse designed for the refined 
taste and enlarged capacity of the master. Christianity demands 
that these unfortunate beings should be taught to read — ^that bikUd- 
ings should he erected for their assembling together to worship 
their Creator — that teachers who are willing and qualified to ad- 
minister to their spiritual necessities, should be encouraged to 
dedicate their time and their talents to the pious service-**that -* 
rest should be allowed to the slave at the Reasons usually allotted ' 
among Christians for religious won^ip, and espeeially that laws 
should be made and e^i/orced to prevent the exaction of labour ' 

i 



\ 



89 

fifom the slave to sueh a (fegree, that his sdnaes are ovdrpbwelrod 
by deep) the moment his body ceases to be actifve.* 

If the praetiee of the slave-holding stales is in accordanee 
witii-tiie latp$f the reverse of this picture will, it is believed, be 
fsond true in most respects. In a law enacted by the state of 
<}eorgiay December IS, 1792, with the title ^To proteet reli«> 
gioas societies in the -exercise of their religious duties/' it is re^- 
^ired of every justice of the peace, '&C and every civil officef 
of a county being present, &c. &c. to take into custody any per» 
SM who shall interrupt or disturb a congregation of tohitepej^ 
$ona assembled at any church, &c. and to impose a fine on tba 
efcnder, and in default of payment, he may be imprisoaed, to; 
lie. ; yet the same taw coi^ludes in these words — >*^ no congre^ 
gstion or company qf negroes shall, under pretence of divine 
worshgfy assemble themselves contrary to the act regulating p»- 
Irels." Prince's Digest y 342. I have not been able to dbcover 
ttie law here referred to as the act regulating patrob, but th« 
gsUior qf the Digest^ whom I presume to be fuUy competval 
to resolve the diffieulty, quotes the seventh seotion of an act 
passed May 10> 1770, <^ for ordering and governing slaves^ 
410.'' as that intended to be designated by the legislatureu This 
•action begins with a recital, ^ Whereas the frequent meetih(^ 
Ite: of slaves under the pretence of feasting may be attended 
jwitb dangerous ccmsequences,'' and proeeeds to enact, <<That 
it Bhail be lawful for. every justice of the peace, &c. upon^ his 
own knowledge or information received, either to go in person, 

' * Mr. Jeiierpon* in his Notes on Virginia, speaking, of slavesy makes the, fial- 
lowing remarks: *' In general, their existence appeid*s to participate more of 
sensation than reflection. To this must be ascribed their disposition to sleep 
irhea abstracted ftma their divernons and unemployed m labour. An animad 
whose body is at rest and who does not reflect, must be disposed to sleep of 
poucie.'' See Jbmoer to Query 14. I do not dissent from this doctrine. It is 
philosophically true. But with the accurate knowledge which Mr. Jef]fersop 
possessed as to the actual condition of the slave, it seems strange, th|it he 
thoold have ondtted to include as a reason why the slave, when ** abstracted 
fiam his diverstons and vaeiBployed in labour,'' should be disposed to s)eep^ 
the fiMtigue induced by ths severity of his labour. The dispssition to deep 
which is thus indicated aa oharacteristic of the black, ia equally observable, as 
far as I am able to ascertain, among the labowin^ dm of whites. 



fir bj ^9m»t$ AA' 4«otod to sny c(^istiibl% tie, to commmi 
to their asdiatiii>ca aoy number of persKHis ai (which) they ^t^U 
iee conreiueKil^ to diq^ecse avx assemblif or meeting qf slaves 
wiueh'isMi^ disturb the jpeaoe or endanger ih^ safety of his wsf 
Jesty'j suijects^ and eyery slare which shall be found and taken 
at fueh iBeeti0g as aforesaid^ shall and may by order of «ucb 
justice, iflttinediately be eorreeted without tmial, by refieimng 
0» the bfinre btick iwtnty^five stripes mih a whip f switehor cwh 
sUn/^* &C. Princes Digest f 447. The torms of this prohibition 
in relation to the meeting of ^ves for divine worship, are, it 
must be admitted, not a little enigmatiealf yet, w^ the aid of 
A& twenty**five lashes of the oowskin, the most stupid negre 
wili be rendered apt enough to comprehend their meaning. 
i In South Carolina, by a seetion already in part extracted, a 
prohibition though. not dbsoluto in its -terms, yet in effect, | 
suspect^ it must ha^re been nearly so, was made in 1600. Th# 
section reads thus: ^^ It shsll not be^ lawful for any number.of 
akres^ free negroes, mulattoes or mestizoes, ei$r«n in tompm^ 
ffith white persons, to meet together and ass^s^ble for the pur^ 
pose of mental instruction or religious worship^ dther before 
the rising of the sun or after the going down of the sapie^ And 
sfii .megistrates, sheri£Gi, militia^ officedrs, &c &c. are hereby 
vested with power, &c. for dispermng Aidi sassembliies,'' &e* 
2 Br&oarePs Digest^ 254-5. Three years< afterwards, upon the 
petitioa, as the . act recites, of certain religious societieas, the 
jrigpur of the act of 1800 was slightly abated by a modifieation, 
which forbids any person, before nine o'clock in the evening, 
^ to break into a place of meetings wherein shall be assembled 
tibe members of any religious society of this state, provided d 
majority qf them shall be white persons^ or otherwise to dlsr 

- * And while in Georgia dsves are thus discouraged from assembling together 
for the purpose of divine worslup, the same state, in a spint which I by n9 
means condemii, has adopted the following as a standing rule for the govern- 
ment of the peniteniiary, '' It shall be the duty of the keeper, &c. to furnish 
them (i. e. the convicts) with such moral and religious books as shall be recom- 
mended by the inspectors — to •procure the perfbrmahce of divine service OA 
Sundays, as afUn as sday be.** Seeruk l$tkfor ike internal govemmmt cfihe 
pmitattiaryofQmr^ PnneetJbigsii, 306-7. 



turb their devotion, unless sudi person, && so entering l]ie 8014 
plaee (of worship) shall have first obtained from some ms^trate 
appointed to keep the peace, &c a warrant, &c^ in case a magis* 
trote shall be then actually within the distance of three miles 
from such place of meeting, otherwise the provisions, &c. (of the 
act of 1600, above cited) to remain in full force." 2 BrevardPa 
Digest^ 261. If this latter act yields to the slave a privilege 
in assembling for divine worship beyond what he possessed be- 
fore, it must consist, it appears to me, chiefly in preventing in-*^ 
terruptions by persons, who, acting from a sense of pffidcU 
obligation, might deem themselves compelled, by the provisions 
of ibe/armer act, to hunt out and disperse the congrega^ons of 
negro worshippers wherever they might be found. For it must 
happen, I apprehend, v^ frequent ly^ that the quorum o£ white 
persons cannot, with much certainty, be depended upon^' 
And, in such case, the poor slave, disappointed in his expecta-? 
tions of the quorum^ will be at once subjected to the terrible 
penalty of the twenty-five lashes of the cowskin on his bar^ 
back, well laid on!! r 

In Virginia, it will be remembered, that ^^ all meetings, &c» 
of slaves, free negroes and mulattoes mixing, &c with such 
slaves at any meeting house, &c. or any other place, &c. iq 
the night, under any pretext whatsoever, are declared to be unr 
lawful assemblies f and the civil power may disperse the same, 
and inflict corporal punishment on the ofienders." Slaves may^ 
however, attend at church on any day of public worship. 

Mississippi has adopted the law of Virginia, with a proviso, 
that the master or overseer of a slave may, in writing, grant 
him permission to attend a place of religious worship, at which 
the minister may be white and regularly ordained or licensed, 
or, at least, two discreet and reputable white persons appointed 
by some regular church or religious society, shall attend. Mis- 
sissippi Rev, Code, 390. 

An opinion seems, at one period, to have obtained in many 
of the states, that by consenting to the baptism of his slave, 
the master virtually enfranchised him. To remove the pretext 
which was thus furnished, for withholding the administration 
of a rite so commonly practised among christians, the following 
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Irief section was enacted in Maryland. ^^FcHrasmuch as many 
people, have neglected to baptize their negroes, . or staffer them 
to be baptized^ on a rain apprehension that negroes by receiv* 
i^g the sacrament of baptism, are manumitted and set free^ 
Be it enactedj fyc. That no negro or negroes, by receiving 
the holy sacrament of baptism, is thereby manumitted or set 
free, nor hath any right or title to freedom or manumission^ 
more than he or they had before, any law, usage or custom to 
the contrary notwithstanding. Act of 1715, chap. 44, §23. 
So in the year 1711, the legislature of South Carolina, deemed 
a similar act necessary. *^ Since,'' according to the language 
of the preamble, ** charity and the christian religion which we 
profess, oblige us to wish well to the souls of all men; and that 
religion may not be made a pretence to alter any man's proper-i 
ty and right, and that no persons may neglect to baptize their 
negroes or slaves, or suffer them to be baptized, for fear that 
thereby they should be manumitted and set free, £e it, fyc. 
enacted, That it shall be, and is hereby declared lawful, for 
any negro, or Indian slave, or any other slave or slaves what-- 
soever, to receive and pro/ess the Christian religion, and be 
thereunto baptized." 2 BrevarcPs Digest, 229. The section 
then provides, that such profession of religion and submission 
to baptism, shall not be construed to effect an. emancipation of 
any slave, &c.* 

* The doubts which gave rise to these laws of Maiyland, and South Quo* 
Ihuiy probably originated in two judicial investigations wb^ch had occurred in 
England, a short time previously. The first of these, is reported in 3 Mh 
dem Meports, 120-1, (A. D. 1686-7) and is there thus stated: " Sir Thomas 
Grantham bought a monster in the Indies, which was a msui of £hat country,' 
who had the perfect shape of a child growing out of his breast, as an excres- 
cency, all but the head. This man he brought hither, (i. e. to England) and 
exposed to the sight of the people for profit. The. Indian turns Christian 
and was baptized, and was detained Irom his master, who brought a komine 
rqtlegiando, (i. e. a writ by which Ids title to retain the man as property might 
be legally tested.) The sheriff returned, that he had replevied the body, 
&c.: Md then the Court of Common Pkas, b aiud him." How the case was 
ultimately disposed of, does not appear, but the proceeding even thus fiur, was 
calculated to excite a fear, lest the profesnon of Christianity and the admi- 
nistration of baptifliD, might be decided to entitle the slave to the privileges 
of a free man. • 
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I know of noexception to the general bearing of the forego^ 
ing laws and obsenrationay unleaa the following coaciae enaet* 
nent of the le^alature of Louisiana, may be thought to form 
one. '^It shall be the duty of every owner, to procure to hia 
9iek slaves, all kinds of temporal and spirittuU assistance which 
their situation may require." 1 Martinis Digesty 6i0. Giv* 
ing to this provision, the most favourable interinretation, it is 
but a kind of d^thrbed charity. 

V. Submission la sbquirbd of the slave not to ths 

InlGQGy The question, vohaherih/tJKgfiitmt^ ^negnakax^ wimouT thi^ 
VBiTiTT OB coKSEBT ov HiB XA8TEB, emancipated the slave, underwent an 
elaborate discussion, before the judges of the King's Bench. Owing to a 
Busconception pf iheform of the action, a final decision was not given, and 
tfie plabitiir, being, of course, unsuccessful on that occasion, the doubts 
which bad resulted from the fonner case, were strengthened rather than im« 
paired. 

The arguments of the counsel for the defendant, are sufficiently curious to 
deserve transcription: << Being baptized, according to the use of the church, 
be (the slave) is thereby made a christian, and Christianity is inconostent 
with slavery. And this was allowed even in the time when the Popish r^k 
gion wa3 established, as appears by Littleton, for in those day% if a loUain, 
had entered into religion, and was professed, as they called it, the lord could 
not seize him; and the reason there given is, because he was dead in law, and 
if the lord might take him out of his cloister, then he could not live accord- 
ing to his religion. The like reason may now be given for baptism, being in- 
corporated into the laws of the land; if the duties which arise thereby cannot 
be perftmned in a state of servitude, the baptism must be a mamnmsaion. 
That such duties cannot be performed, is plain, for the persons baptized are 
to be eonfiimed by the diocesan, when they can g^ve an account of theb 
fidtib^ and are enjoined by several acto of parliament, to come to church* But 
if the lord hath still an absolute property over him, then he might send' him 
far enough from the performance of those duties^ viz. into Turkey, or any 
other country of infidels, where they neither can or will be suffered to ezer<* 
cise the Christian religion.'' In eonclusion, the counsel refMirks, **It is ob- 
served among the TlMilb, that they do not make skves of thope of their own 
rehgion, though taken in war; and if a CktMan hen t&ken, yet if he renounca 
QhritHmiiiy and turn MakomeUm, ^ diAh thereby otimn hiafitedom. And if 
this be a eustom, allowed among infidels, then baptism;, in a christian nation, 
asthisis, should be an immediate enfranchisement to them, aa they should 
thereby acquire the privileges and immunities enjoyed by those of the same 
teBgien, and be entitled to tiie laws of England." Set S Modem Reports^ 190- 
1. Cka$inber&iii^vs. Heneyt 
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WILL OF His MASTER ONLY, BUT TO THR WILL OP ALL OTH£R 
WHETB PERSONS. 

While the institution of slavery exists, every thing like Re- 
sistance to the master's lawful authority should be decisively 
checked. Strict subordination must be exacted from the slave, 
or bloodshed and murders will unavoidably ensue. The laws 
of the slave-holding states demand, however, a much larger 
concession of power to the master, than is here granted — ^they 
demand that the life of the slave shall be in the master's keep- 
ing—that the slave having the physical ability to avoid the* in- 
fliction of a barbarous and vindictive punishment by his master, 
shall not be permitted to do so. They go indeed, even beyond 
this — ^they place the slave uuder the like restriction, in relation 
to every white person, without discrimination as to character, and 
with but little consideration as to motives. Thus it is enacted 
in Georgia — "If any slave sYtdll presume to strike any white 
person, such slave, upon trial aad conviction before the justice 
or justices, according to the directions of this act, shall for the 
^rst ofifence, su£Ebr such punishment as the said justice or jus- 
tices shall, in his oi" their discretion think fit, not extending to 
life or limb; and for the second offence, suffer death." — 
Princess Digest^ 450. The law of South Carolina, 2 Bre- 
vard's Digest, 235 f is in the same words, except that death 
is not made the punishment of the second, but of the third 
offence. In both of these states, a proviso is annexed to this 
law, which shows plainly, that however wanton, or dangerous 
may be the attack upon the slave, he is still compelled to sub- 
mit " Provided always, that such striking, &c., benotdonfl 
by the command, and in the defence of the person or property 
of the OWNER, OR other PERSON having the care and govern- 
7nent of such slave, in which case, the slave shall be wholly ex- 
cused, and the owner or other person, &c., shall be answerable 
as if the act had been committed by himself.'^ 

In Maryland, act of 1723, chap. xv. §,4, a justice of the 
peace, for this offence, may direct the offender's ears to be 
cropt — and this, though he be a/rec black* In Kentucky, the 
same general principle is recognized, though enforced by pend- 
ties much less severe; yet there, as in Maryland, free colom^ 
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persons are included. " If any negro, mulatto, or Indian, bond 
QT/ree, shall at any time, lift his or her hand, in opposition to 
any person, not being a negro, mulatto, or Indian, he or she 
so offending, shall for every such offence, proved by the oath 
of the party, before a justice of the peace of the county where 
such offence shall be committed, receive thirty lashes on his or 
her bare back, well laid on, by order of such justice." 2 
Lift, and SwL Digest, 1153. Nearly similar to this law of 
Kentucky, was that of Virginia, from the year 1680, to the 
year 1792, at which latter date, the following exception was 
added, '* except in those cases where it shall appear to such 
justice, that such negro or mulatto, was wantonly assaulted, 
and lifted his or her hand in his or her defence." 1 Rev. Code, 
426-7. 

There is a section of a law in Louisiana, which, though in 
terms, applying to free persons of colour only, may be pro- 
perly cited to evidence the sentiments which are entertain- 
ed there on this subject. The gravity with which the 
strange principle it asserts, is declared, will of itself, ex- 
cuse its introduction here, though not altogether congruous 
with the main object of this sketch. — *^Free people of colour 
ought never to insult or strike white people, nor presume to 
conceive themselves equal to the whites; but on the contrary, 
they ought to yield to them on every occasion j and never sgeak 
or answer them, but with respect, under the penalty of impri- 
sonment, according to the nature of the offence." 1 Martinis 
Digest^ 640-42. 

My chief objection to these laws, is, that they furnish a 
pretexty and may I not say, an inducement to an ignoble 
mind, to oppress and to tyrannise over the defenceless slave. 
He must patiently endure every species of personal injury, 
which a white person, however brutal and ferocious his dispo-. 
sition, — be he a drunkard, or even a' maniac, — ^may choose to 
offer. ■ 

Several of the slave-holding states have adopted laws, 
which are highly objectionable for the reason just given. 
The subjoined may be taken as a specimen: "If any slave 
Bhall happen to be slain for refusing to surrender him or herself, 
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contrary to law, or in unlawful resisting any officer or other- 
person^ who shall apprehend or endeavour to apprehend, such 
slave or slaves, &c., such officer or other person so killing 
such slave as aforesaid, making resistance, shall be, and he is 
by this act, indemnified from any prosecutiou for such killing 
aforesaid, &c/* Maryland Laws, act of 1751, chap. xiv. § 9. 
And by the negro act of 1740, of South Carolina, it is de- 
clared, *^if any slave, who shall be out of the house or planta- 
tion where such slave shall live, or shall be usually employed, 
or without some white person in company with such slave, shall 
refuse to submit to undergo the examination of any white per- 
son, it shall be lawful for any such white person to pursue, ap- 
prehend and moderately correct such slave; and if such slave 
shall assault and strike such white person, such slave may be 
lawfully killed! P' 2 Brevard^ s Digest, 231. 

VI. The penal codes or the slave-holding states bear 

MUCH MOEE SEVEBELT UPON SLAVES, THAN UPON WHITE PER- 
SONS. 

A being, ignorant of letters, unenlightened by religion, and 
deriving but little instruction from good example, cannot be 
supposed to have right conceptions as to the nature and extent 
of moral or political obligations. This remark with but a slight 
qualification, is applicable to the condition of the slave. It has 
been just shown, that the benefits of education are not confer- 
red upon him, while his chance of acquiring a knowledge of 
the precepts of the gospel is so remote, as scarcely to be ap- 
preciated. He may be regarded, therefore, as almost without 
the capacity to comprehend the force of laws, and, on this ac- 
count, such as are designed for his government should be re- 
commended by their simplicity and mildness. 

His condition suggests another motive for tenderness on his 
behalf in these particulars. He is unable to read, and holding 
little or no communication with those who are better informed 
than himself; how is he to become acquainted with the fact,^ 
that a law for his observance has been made. To exact obedi*' 
once to a law which has not been promulgated, — ^which is un- 
known to the subject of it — ^has ever been deemed, most unjust 
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and tyrannical. The reign of Caligula, were it obnoxious to 
no other reproach than this, would never cease to be remember- 
td with abhorrence. 

The lawgivers of the slave-holding states, seem^ in the for- 
naation of their penal codes, to have been uninfluenced hy these 
claims of the slave, upon their compassionate consideration. 
The hardened convict moves their sympathy, and is to be 
taught the laws before he is expected to obey them;* yet, the 
guiltless slave, is subjected to an extensive system op 

ORTJEL enactments, OF NO PART OF WHICH, PROBABLY^ HAS 
HE EVER HEARD. 

Farts of this system apply to the slave exclusively, and for 
every infraction a large retribution is demanded — ^while with 
respect to offences for which whites as well as slaves, are ame- 
nable, punishments of much greater severity are inflicted 
upon the latter than upon the former. 

With very few excejptions, the penal laws, to which slaves 
only are subject, relate not to violations of the moral or divine 
laws; — ^positive institution, is their only sanction. Thus, if a 
slave is found beyond the limits of the town in which he lives, 
or off the plantation where he is usually employed, without the 
company of a white person, or without the written permission 
of his master, employer, &;C., an^jC7er^on may apprehend him 
and punish him, with whipping on the bare back, not exceed- 
ing twenty lashes." 2 Brevard^s Dig. 2^1. Frince's Dig. 447. 
In Mississippi, a similar punishment, by direction of a justice 
of the peace. Mississippi Rev. Code, 371. So, also, in Virgi- 
nia, and Kentucky, at the discretion of the justice, both as to 
the. imposition of the punishment, and the number of stripes. — 
1 Firg. Sev. Code, 422. 2 Litt. and Swi. Dig. 1150, and 
see 2 Missouri Laws, 741, § 2, and ibid, 614. 

• "It shall be the duty of the keeper (i. e. of the Penitentiary,) on the re- 
ceipt of each prisoner, to read to him or her, such parts of the penal laws of 
this state, as impose penalties for escape, and to make all the prisoners in the 
peidtentitayofl^tiatnMttfi^A the same. It shall also be his duty, on the dis- 
diaige of such prisoner, to read to Iwm or her, sueh parts of the said laws as im^ 
pose addiiianal purdshmenisfor the repetitMi of offences** Bute 12/A, for the 
iifdemal govemnunt of ihe Penitentiary of Georgia-'Sec, zzvi. of the PemtenH- 
artfoetof 1816. Princess Digest, 386. 



101 

' And if a slave shall be out of the house, &c. or off the plan-- 
tation, &c. of his master, &c. without some white person in 
company, &c. and shall refuse to submit to an examination of 
any white person^ 4*^., such white person may apprehend and 
moderately correct him, and if he shall assault and strike such 
white person, he may be lawfully killed. 2 Brev. Dig. 231. 
Primers Dig. 447, § 5, act of 1770, and page 348, No. 43, 
titlcy Pefiallaws. * 

If a slave shall presume to come upon the plantation of any 
person, without leave in writing from his master, employer, &c. 
not being sent on lawful business, the oumer of ihe plantation 
may inflict ten lashes for every such offence. 1 Firg. Rev. 
Code, 422-3. Mississippi Rev. Code, 371. 2 Litt. and Swi. 
Dig. 1150. 2 Missouri Laws, 741, § 3. and see Maryland 
laws, act of 1723. chap. 15, § 1 and 5. 

It shall be lawful /or any person who shall see more than 
seven men slaves, without some white person with them, tra- 
velling or assembled together, in any high road, to apprehend 
such slaves, and to inflict a whipping, on each of them, not 
exceeding twenty lashes a piece.* 2 Brev. Dig. 243. Princess 
Dig* 454. In Delaware, more than six men slaves meeting 

* It is vrith extreme regret, I have been apprized by the newspapers, that 
this law has been recently introduced into the Floridas, by our territorial g^y- 
emment there. The humanity which the Spaniards manifest towaids their 
slaves, rendered such a measure unnecessary during the many years in which 
these provinces were under their dominion. Scarcely is the power of our re- 
public recognized there by the fi-ee, when a more galling oppression pro- 
claims its existence to the slave. Well, indeed, might even the inhabitant 
of oiu* slave-holding states, blush with shame, when a sense of ju^ce wrung 
from hinythe humbling confession which he thus recorded: '* The indulgent 
treatment of their slaves, by which the Spaniards are so honourably distin- 
guished, and the ample and humane code of laws which they have enacted, 
and also enforce^ for the protection of the blacks, both bond and free, occa- 
sioned many of the Indian slaves (i. e. of East Florida,) who were apprehen- 
dve of falling into the power of the Americans, (i. e. citizens of the United 
States,) and also most of the free people of colour who resided in St. Augus- 
tine, to ^pgnsport themselves to JBiavanna, as soon as they heard of tM eqtproach 
of the American authorUies,** See *' Notices of East Florida, vnih an account 
of the Seminole naHon of Indians^ by a recent traveller in the Province,*' page 
42. From the tenor of many of his remarks, the writer is evidently an inha- 
bitant of one of our slave-holding states. 
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together^ not belonging to one master, unless on lawful btisi- 
ness of their owners, may be whipped to the extent of twenty- 
one lashes, each. Delaware Laws, 104. 

If a slave or Indian shall take away or let loose, any boat or 
canoe from a landing or other place where the owner may have 
made the same fast, for the^r^^ offence he shall receive thirty- 
nine lashes on the bare back, and for the second offence shall 
forfeit and have cut off from his head one ear.* 2 Brev. Dig. 
228. So, as to the first offence, in North Carolina and Ten- 
nessee. Haywood* s Manual, 78, act of 1741, chap. 13. 

For keeping or carrying a gun, or powder, or shot, or a club, 
or other weapon whatsoever, offensive or defensive, a slave in- 
Qurs, for each offence, thirty-nine lashes, by order of a justice 
of the peace. 2 Litt. fy Swi. 1150; 1 Virg. Rev. Code, 423; 
2 Missouri Laws, 741, §4; and in North Carolina and Tennes- 
see, twenty lashes, by the nearest constable, without a convic- 
tion by the justice. Haywood* s Manual, 521. 

For having any article of property for sale, without a ticket 
of permission from his master, particularly specifying the 
same, and authorizing it to be sold by the slave, ten lashes, by" 
order of the captain of the patrol/er^, 2 Litt. fy Sun. 981; and 
if the slave be taken before a magistrate, thirty-nine lashes may 
be ordered. Ibid. So, in North Carolina and Tennessee, Hay- 
wood*s Manual, 529; and see Mississippi Rev. Code, 390. 

A slave being at an unlawful assembly,^ the captain of pa- 



• To take away a canoe, &c. for the temporary accommodation of the taker, 
With the intention of returning it again in a few minutM, is a very common 
practice in countries, (such as South Carolina was, at the date of this law, i. e. 
1695-6,) where, from the paucity or poverty of the inhabitants, few bridges 
have been erected. The offence, however, of the poor slave or Indian would 
be consummated even though the owner should not make the discovery, and 
of course suffer no inconvenience, till after the canoe, &c. had been returned, 

•\ The augpnentation of crimes, under the name of unlawful assemblies, is a 
favourite measure of despotic governments for the suppression of Uberal prin- 
ciples. In this country, the experiment has never been tried by statutory pro- 
visions, except in reference to the black population. The rea^|Ml recol- 
lect, that in the chapter treating of education and religious privileges, several 
acts of the slave-holding states were given, in wliich these unlawful assemblies 
were spoken of. A complete enumeration of ih^ crimes thus created (for all 

■ ■9 
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ixotiers may inflict ten lashes upon him. 2 Litt.C; Sm. 981 ; 2 
Missouri Laws, 741, § 2, and ibidy 614. If taken before a 
magistrate, he may direct thirty-nine lashes. 2 Litt fy Swi. 
981. 

For travelling by himself from his master's land to any other 
place, unless by the most usual and accustomed road, the owner 
of the land ott which such slave may be found is authorized to 
inflict forty lashes upon him. Haywood's Manual^ 518, {act of 
1729.) For travelling in the night, without a pass, forty lashes, 
ibid; or being found in another person's negro quarters or kitch- 
en, forty lashes, ibid; and every negro in whose company such 
vagrant slave shall be found, incurs also twenty lashes. Ibid. 

Any person may lawfully kill a slave who has been outlawed* 
for running away and lurking in swamps, &c. &c. Haywood's 
Manual f 521-2 , {act q/* 1741.) 

For hunting with dogs, in the woods even of his master, the 
slave is subjected to a whipping of thirty lashes. Haywood's 
Manual, 524, {act of 1753.) 

A slave endeavouring^ to entice another slave to run away, 

of which daves are severely punished) would swell this branch of the subject 
beyond its appropriate limits. 

• Such was once the law of Virginia also. **In 1705, two justices of the 
peace were authorized, by proclamation to outlaw runaways, who might there- 
after be kilkd and destroyed by any person whatsoever, by such ways and 
means as he might think fit, without accusation or impeachment of any crime 
for so ddmg." Speaking of this law and some others of a kindred nature. 
Judge Tucker, professor of law in the university of William and Hary, Virgi- 
nia, observes — *^ Such are the cruelties to which a state of slavery gives birtli; 
such the horrors to which the human mind is capable of being reconciled by 
its adoption." And, again, says the same respectable writer — ** In 1772 some 
restraints were bud upon the practice of outlawing slaves ; requiring that it 
should appear to the satisfaction of the justices, that the slaves were out-lying 
and doing misekief. 7%ese loose expressions of the act left too much in the discre- 
tion of men not much addicted to weighing their import. In 1792, every thing 
relative to the outlawry of slaves was expunged from our code, and I trust will 
never again find a place in it*' See Appendix to Blackstone*s Commentaries, second 
pofif pog^ ^6-7. How long will it be before such sentiments prevail in North 
Carolina? 

t The original section creating this crim^ was in these words: ** Every slave 
who shall endeavour to delude or entice any slave to run away and leave this 
province, every such slave and slave8| and bis and their accomplices, aiders and 



turii tboir devotion, uoleai such person, &c. so enteriii^ the sBi4 
place (of worship) shall have first obtained from some magistrate 
^pointed to keep the peace, &c. a wairant, &c. in case a magis* 
tnte shall be then actually within the distance of three miles 
from such place of meeting, otherwise the provisions, &c. (of the 
act of ISOO, above cited) to remain in full force.*' 2 Brevard's 
Digest, S6l. If this latter act yields to the slave a privil^e 
in assembling for divine worship beyond what he possessed be- 
fore, it must consist, it appears to me, chiefly in preventing in- 
terruptions by persens, who, acting from a sense of official 
obligation, might deem themselves compelled, by the provisions 
of Ute/ortner act, to hunt out and disperse the congr^ations of 
negro worshippers wherever they might be found. For it must 
happen, I apprehend, very frequently, that the quorum of whita 
persons cannot, with much certainty, be depended upon.' 
And, in such case, the poor slave, disappointed in his expectar 
tions of the quorum, will be at once subjected to the terrible 
penalty of the twenty-five lashes of the cowsldn on his but) 
back, well laid: on!! 

In Virginia, it will be remembered, that " all meetings, &c. 
of slaves, free negroes and mulattoes mixing, &c. with such 
slaves at any meeting house, &c. or any other place, &c. in 
the night, under any pretext whatsoever, are declared to be un- 
lawfui assemblies, and the civil power may disperse the same, 
and inflict corporal punishment on the offenders." Slaves may, 
however, attend at church on any day of public worship. 

Mississippi has adopted the law of Virginia, with a proviso^ 
that the master or overseer of a slave may, in writing, grant 
him permission to attend a place of religious worship, at which 
the minister may be white and regularly ordained or licensed, 
or, at least, two discreet and reputable white persons appointed 
by 
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Wief section was enaeted in Maryland. '^Fcnrasmuch as many 
people, have neglected to baptize their negroes, or suffer them 
to be baptized, on a vain apprehension that negroes by receiy* 
ing the sacrament of baptism, are manumitted and set free^ 
JBe it enacted, ire. That no negro or negroes, by receiving 
the holy sacrament of baptism, is thereby manumitted or set 
free, nor hath any right or title to freedom or manumission^ 
more than he or they had before, any law, usage or custom to 
the contrary notwithstanding. •Set of 1715, chap. 44, § 23. 
So in the year 1711, the legislature of South Carolina, deemed 
a similar act necessary. '^ Since,'' according to the language 
of the preamble, ** charity and the christian religion which we 
profess, oblige us to wish well to the souls of all men; and that 
religion may not be made a pretence to alter any man's proper- 
ty and right, and that no -persons may neglect to baptize their 
negroes or slaves, or suffer them to be baptized, for fear that 
thereby they should be manumitted and set free. Be it, fyc. 
enacted, That it shall be, and is hereby declared lawfql, for 
any negro, or Indian slave, or any other slave or slaves what- 
soever, to receive and profess the Christian religion, and be 
thereunto baptized." 2 Brevard^s Digest, 229. The section 
then provides, that such profession of religion and submission 
to baptism, shall not be construed to effect an. emancipation of 
any slave, &c* 

* The doubts which gave rise to these laws of Maiyland, and South Csfo* 
lina, probably originated In two judicial investigations wh^ch had occurred in 
England, a short time previously. The first of these, is reported in 3 Mo- 
dem Meports, 120-1. (A. D. 1686-7) and is thfere thus stated: "Sir Thomas 
Grantham bought a monster in the In^es, which was a man of fhat country,' 
who had the perfect shape of a child growing out of his breast, as an excres- 
cency, all but the head. This man he brought hither, (i. e. to England) and 
exposed to the sight of the people for profit. The Indian turns Christian 
and was baptized, and was detained from his master, who brought a homine 
repkgiando, (i. e. a writ by which his title to retain the man as property might 
be legally tested.) The sheriff returned, that he had replevied the body, 
&c: JSnd then the Court of Common Pleas, baiisd rih." How the case was 
ultimately disposed of, does not appear, but the proceeding even thus fir, was 
calculated to excite a fear, lest the profession of Christianity and the admi- 
nistration of baptiaxD, might be decided to entitle the slave to the privileges 
of a free man. • 
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of his office, must have the slave wholly within his power; and 
yet for the abuse of this power, in a case within the meaning of 
the act, he may be regarded as altogether irresponsible to any 
one. Without any design on the part of the slave, either to 
pervert or to conceal the truth, it is highly probable that his 
statement will, in many instances, be false, and in many more 
appear to be so. For the state of Mississippi is, as to the 
greater part of it, uncultivated and uninhabited; it is divided 
into but few counties; the number of post offices which have 
been established there is very small, afid the names of ihi^ proper 
post toum must be frequently unknown even to white inhabi- 
tants, whose means of information are vastly superior to what 
the slave possesses. The master's place of residence, which is 
mentioned in the act, may be very remote from the post office, 
and should it be known to the slave, would afford but little as- 
sistance to the jailer, as to the endorsement of his letter to the 
master. As overseers are usually employed on plantations, it 
will not be thought strange, that the ignorant slave should not 
be acquainted with his master's name, especially his christian 
name. Proper names, both of men and places, are frequently 
spelled very differently from what the pronunciation would 
teach; and jailers are not ordinarily selected for good scholar- 
ship, or extensive information. Added to the whole, it should 
be recollected, that miscarriages of letters, even when carefully 
and correctly endorsed, occur not seldom, from the ignorance 
or inattention of post-masters. Notwithstasding all these con- 
siderations, the jailer may, in his discretion^ determine when 
the slave's statement is false, and having inflieted the legal mea- 
sure of flagellation, may repeat the same punishment, again and 
again, for the space of six months^-or, to use the language of 
the act, so characteristic of that callousness to the slave's suffer- 
ings, which familiarity with cruelty begets — ** and so on, for 
the space of six months, it shall be the duty of the jailer, alter- 
nately to interrogate and whip as aforesaid." 

I come now to the exemplification of the second branch of 
this chapter, which may be stated in the following proposition: 
The peival cope of the slave-holding states inflicts 
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iPtrmSHMENTS OF MUCH GREATER SEVERITY tJPON SLAVES THAN 
trPDN WHITE PERSONS CONVICTED OF SIMILAR OFFENCES. 

In treating of this proposition, I shall, in the first place, exhibit 
synopses of the penal codes of the states of Virginia and Missis- 
sippi, so far as may be necessary in order to comprise the offences 
which are punished hy death in those states. This selection is 
recommended by the considerations, that one of these states is 
an oldy and the other a new state — ^that the codes of both have 
been recently revised — and in some measure, by their relative 
geographical positions. Virginia will be first noticed. In this 
state, murder in the first degree — arson, at common law — ^wil- 
fully setting fire to a house in a towriy or aiding, abetting, assist- 
ing, counselling, hiring or commanding any person to do the 
same, are crimes severally punishable with death, whether the 
offender be white or black, bond or free. 1 Rev, Code, 616 
4- 587.* 

The following table will place this subject in a clearer light; 
the reader bearing in mind, that the numeral signs prefixed 
to the crimes named in the first column of this table, are not 
designed to convey the idea, that they are severally exponents 
of one crime only ; but are used, in connexion with similar 
numeral signs, occupying similar places in the second and 
third columns of the table, merely as a convenient means of 
indicating the correspondency of the crimes, and their specific 
punishments. So far from having the former signification, it 
will be found, that the table comprises at least 71 crimes for 
which SLAVES are capitallv punished, though in none of these 
are whites punished in a manner more severe than imprison- 
ment in the penitentiary. Thus, No. 3 contains at least five 
crimes; No. 11, two; No. 13, at least four; No. 14, at least 
thirty; No. 15, at least five; No. 16, at least twelve. 

• As a general remark on the subject jof the penal code of this state, it may 
be stated, that a conviction for a felony does not work a forfeiture of goods. 
1 Rffv. Code, 613. 
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The penal code of Mississippi^ though less sanguinary than 
that of y irginia, yet, as an illustration of inequality y with respect 
to the punishments imposed upon free white persons and slaves, 
it may be properly cited. The following crimes* are in that state, 
punished with death, whether the perpetrators are slaves, free 
negroes, or white persons: 1. Murder — 2. Robbery — 3. Rape — 
4. Burglary — 5. Wilfully burning a dwelling house, a store, a 
cotton house or gin house, or any other out house or building, 
adjoining to a dwelling house or store — 6. Horse stealing, second 
ofiencer-7. Forgery ^-3. Being accessary be/are the fact to Rape 
— 9. Being accessary before the fact to Arson, (as before defined,) 
— 10. Being accessary before the fact to Robbery — 11. Being 
accessary before the fact to Burglary — 12. For rescuing a person 
convicted of a capital offence. 

But with respect to a large catalogue of other offences, it will 
be seen by the subjoined table, that a wide difference is made, 
according as the offender is a slave, or free white person. 

* The crime of High Treason* being inapplicable to the condition of » 
slavey is purposely omitted. 
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It would enlarge this chapter beyond its proper limits, to 
furnish in extenso, a similar view of the punishment of offences, 
in each of the slave-holding states. I shall content myself, 
therefore, by indicating the difference which is made, in the 
remaining states, as to the severity of the punishments, to 
which slaves and white persons are severally subjected, in a 
more general manner. 

The penal codes of Tennessee and Missouriy are, compared 
with those of the other slave-holding states, distinguished for 
mildness, as respects the punishment of slaves. In Tennessee, 
the act of November 8, 1819, chap. 35, has reduced the number 
of capital felonies, when perpetrated by this unfortunate class 
of persons, U>Jive. It is in these words: '^ Murder , arson, 
burglary J rape and robbery, shall, when committed by a slave 
or slaves, be deemed capital offences, and be punished unth 
death, and all other offences shall be punished as before; Pro- 
vided, that the punishment in no case, shall extend to life 
or limb, excbft in the cases above enumerated." Not 
having in my possession, any part of the laws of this state, 
except the slave code, I am not able to say, for how many and 
for what offences, whites suffer death there. 

In Missouri, capital offences, committed by slaves, are nearly 
as few in number as in Tennessee. But six, are thus punished 
— 1, murder — 2, arson — 3 and 4, preparing or administering 
medicine, without his or her master's consent, &c., and when 
it cannot be shown to have been prepared, or administered, 
without an evil intent — 5, conspiracy to rebel, and 6, a conspi- 
racy to murder any person, in furtherance of such conspiracy 
to rebel, and by an overt act, attempting to execute such con- 
spiracy. 1 Missouri Laws, 312. Treason and murder, when 
the offenders are whites are capital. Arson, by a white, is 
punished with imprisonment for not less than one year, nor 
more than seven years* For assaulting his master, a slave, on 
conviction before a justice, incurs but thirty-nine stripes, ibid, 
309 — ^though there can be no doubt, as to the master's power, 
to inflict as many more, as he may think fit,, without the inter- 
position of the civil authority. In general, it will be seen, the 
laws of this state, are unusually humane. Yet, under the fol- 

15 
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lowing section of a law, passed July 4, 1825, great cruelty 
may he legally practised: '' For all other offences, (except the 
above designated ones,) they (slaves,) shall be punished, at the 
discretion of the court, before whom the conviction shall be 
had^ but no part of the punishment shall be fine or imprison- 
ment, but in lieu thereof, the court may punish by stripes at 
their discretion^ 1 Missouri Laws^ 312-13. 

In Kentucky, whites forfeit life for four crimes only,* viz. 
1, Murder — 2, wilfully burning the penitentiary — 3, being ac- 
cessary thereto btfore the fact — 4, the carnal abuse of a female 
child under ten years of age. 2 Litt. ^ Swi. 1006-1009. 
Slaves meet a similar punishment for eleven crimes. These are 
•r-1 J Murder — 2, arson — 3, rape, on a white woman — 4, rob- 
bery — &j burglary — 6, conspiracy to rebel — 7, administering 
poison with an intent to kill — 8, manslaughter — 9, attempting 
to commit a rape on a white woman — 10, shooting at a white 
person with an intent to kill — 11, wounding a white person 
with an intent to kill. See 2 Litt. §• Sun. 1160-1-4. 

All other offences, when perpetrated by slaves, are punish- 
able with whipping only, not exceeding thirty-nine lashes, ex- 
ceptfoT advising the murder of any person; for this offence 
one hundred lashes are authorized to be given, ibid, 1161-2. 

Capital felonies abound in South Carolina. White persons 
sttfier dealh there for twenty-seven offences; in twenty-three of 
which the Benefit of Clergy is not allowed. Slaves incur a 
similar fate for thirty-six offences. From most of these also, 
the Benefit of Clergy has been taken away. Simple larceny, 
to the value of one dollar and seven cents, whether perpetrated 
by a white person or by a slave, is a capital felony, without 
the benefit of clergy !!t See James Digest, title, crimes and 
misdemeanors. 



* In this state* the Benefit of Cleigy is taken away en^rdy^ as to vMU 
pasons. 2 IaU. 6f Swi. 985. Blacks and mulattoea, whedier bond or fiee^ 
are allowed a privilege wmmHuA resembling it, i. e. a commutation of capital 
punishment for '* such corporal punishment short of life, as the court may 
dufect" 2 IMt. ^ Skvi, 1154. 

t A ^stiaction is made» by express hav. In South Carolina, between males 
and females, convicted of dergyabk dfences. Both are to be marked in the 
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In Georgia, exclusively of High Treason, whites are jpin- 
ished capitally for three crimes only. Slaves, for at least* 
nine. All other offences, committed by a slave, either against 
persons or property, or against any other slave or person- of 
colour, to use the phraseology of the law, may be punished at 
the discretion of the court, before whom such slave may be 
tried, — ^the court keeping in view the principles of humanity 
in passing sentence, and in no case, extending the punishment 
to life or limb. Princess Digest, 461. «/?c/ of December 16^ 
1816. 

Haywood? s Manual, which purports to be a complete digest 
of the laws of North Carolina, which were in force at the date 
of its publication, in 1818, contains no g'eneraZ penal code. I 
am, for the most part, unable to ascertain from it, whether 
crimes committed by whites, are at all punishable in that state. 
And in reference to slaves, with the exception of offences al- 
ready noticed, for which whipping is commonly directed; 
some barbarous enactments to invite and sanction the murder of 
this defenceless class Sf beings, together with a few authorised 
sanguinary expiations of minor offences, conclude all the in- 
formation which is to be derived from this source. Thus — ^a 
slave outlawed for running away, lurking in swamps, and do- 
ing mischief, may be lawfully killed by ant person. Hay- 
wood? s Manual, 521. 



band, upon the brawn of the left thumb, with a burmng-hot iron, having a 
Roman M or T upon it, according to the nature of the crime. But, a mak is 
discharged tin^Aou^yur^^ punishment, — Sifemak, may be whipped, placed in 
the stocks, or impriscned for the space of a year afterwards, at the discretion of 
the court. James Digest, 97 & 99. 

* I have used the words, at least, in this pkce, inasmuch as arson, which, in 
the enumeration of the nine offences I have given for which slaves are capitally 
punished, is ranked as but one offence, comprehends, according to the defini- 
tion in the Geor^^ Code, a considerable number, prooided the offender be a 
shoe. The language of the code is, " arson is the malicious and wilful burn- 
ing of the house or out house of another/^ Princes Digest, 351. An out 
house, is a term of very loose and extensive import For any such burnings a 
slave is put to death. But it is only for the wilful and malicious burning or 
setting fire to, or attempting to biim a house inad^, townorvUk^ tbat a 
white person is similarly puiushed. ibid. 
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So to kill a slave, if the killing be done, by a white person^ 
in an effort to take from the slave any arms or ammunition^ 
which he is by law prohibited from keepivhg — or^ if a run- 
away slave be killed in the endeavour to apprehend him — or, 
if a slave shall happen to die under correction, by order of the 
County Court, — ^the homicide in each of these cases, is justifi- 
able. See Haytvood*s Manual^ 522. For offering a forged 
pass, &c. any corporal punishment, not extending to life, may 
be inflicted, ibid^ 531. 

[A slave, convicted a ^ecoTidf time, of killing a horse, or any 
cattle, or a hog, suffers death, ibidf 91. So, if he misbrand 
or mismark any of these animals — death is the penalty, ibid. • 

This last offence, when committed by a white pesson, is pun- 
ished by difne of ten pounds, proclamation money, over and 
above the value of the animal misbranded or mismarked. ibid.^l 

Of the spirit which once breathed in Maryland, against ne- 
groes, the reader will be instructed, by an act passed in 1729. 
(chap, iv.) in the following words. *^ Whereas several petit trea- 
sons and cruel and horrid murders have oeen lately committed- 
by negroes; which cruelties they were instigated to commit, 
and hereafter may be instigated to commit, with the like inhu- 
manity, because they have no sense of shame, or apprehension 
of future rewards or punishments; and that the manner of ex- 
ecuting offenders, prescribed by the laws of England, is not 
sufficient to deter a people from committing the greatest cruel- 
ties, who only consider the rigour and severity of punishment; 
Be it enacted, &c., that when any negro or other slave, shall 
be convicted by confession or verdict of a jury, of any petit 
treason or murder, or wilful burning of dwelling houses, it 
shall and may be lawful for the justices before whom such con- 
viction shall be, to give judgment against such negro or other 

* An act of assembly, passed in 1822, chap, xzvii. provides, **that any per- 
son who shaU knowingly, alter or de&ce the mark or brand of any other per- 
son's neat cattle, sheep or hog, or shaU knowingly mismark or brand any im- 
branded or unmarked neat cattle, sheep or hog, not properly his own, with 
an intent to defraud any other person, such person or persons, on conviction, 
in a Court of Record, shall be liable to corporal punishment, in the same man- 
ner as on convicUon of petit larceny/' The same act repeals tiie laws in the 
text, campriaed tmikin bradBda. 
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slave, to have the right hand cut off, to be hanged in the 
usual manner^ the head seirered from the body, the body divid* 
ed into four quarters, and the head and quarters set up in 
the most public places of the county where such fact was 
committed!! The barbarous provisions of this law, it will be 
seen, were not made compulsory with the justices before whom 
the conviction might take place, but were entrusted to their 
discretion. And, as ^^ the declaration of rights'' prefixed to 
the constitution of Maryland, contains the following, among 
other just principles, ^ That sanguinary laws ought to be avoid- 
ed, as far as is consistent with the safety of the state, and no 
law to inflict cruel and unusual pains and penalties ought to be 
made, in any case or at any time hereafter," no Justice, I pre- 
sume, would venture, in the exercise of his discretion, to give 
in his sentence, full scope to the savage power confided to him. 
Yet it cannot but move our wonder, that the act itself has not 
been annulled. The last attthorizei) edition of the laws of this 
state, which I have examined, comprises it among the laws still 
in force. 

It is apparent, firom the views given in this chapter, that slaves 
offending against the laws are subjected chiefly to two species of 
punishment — whipping and death. Cropping and the pillory 
are seldom directed, unless in conjunction with whipping. In 
several of the states, transportation is authorized, upon certain 
conditions, as a commutation for the sentence of death. See 1 
Virg. Rev. Code, 430 ; Haywood* s Manual, 544 ; Maryland 
Laws, act of 1809, ch. 138, § 9, and^act of 1819, ch. 159. 
Putting in irons, and thus made to labour for his master, is 
practised in Louisiana. 1 Mart. Dig. 688. As a mode of s£- 
cuRiNa the person of a slave labouring under an accusation of 
crime, previous to his trial, from necessity, imprisonment* 

* The following providon is contained in a recent act of the legislature of 
Virginia.- ** Whenever the matter or owner of any shoe shall desire to confine 
him in the jail of any county or corporation toUhin this commonwealth, it shall be 
lawful for any justice of the peace, in such county or corporatian, upon appli- 
cation of such master or owner or his agent, to grant a warrant to the jailer, 
authorizing him. to receive such sbiTe into custody and to confine him in said 
jail, provided, such justice be of opinion that such slave may be so confined 
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is resorted to. But as a puniskment qfter conviction, except 
in the state of Louisiana^ where the litws have in some mea- 
sure recognised its adoption^ it appears to be utterly unknown. 
In an act of assembly of this last mentioned state, juries convok- 
ed for the trial of a slave on a charge not capital, may direct 
the slave to be imprisoned not exceeding eight days. 1 Mar- 
tinis Digest, 688, act qf March 19, 1816. Imprisonment for 
life is mentioned several times in the laws of the same state, as 
a known punishment for slaves; yet for what offences, and under 
what circumstances it is authorized^ I have not been able to 
ascertain. See ibid. An act of assembly, posterior in point of 
time to the publication of the work just cited, vests the power 
in the governor and senate to commute the punishment of death 
into a lesser punishment in favour of slaves, upon the recom- 
mendation of the judge and jury by whom the offender has been 
tried, if the circumstances of the case shall be such as may be 
thought to entitle him to such commutation ; and among these 
lesser punishments, perpetual imprisonment is named. *dct of 
March 5, 1823. Maryland, Virginia, Kentucky and Georgia, 
have introduced the system of penitentiary confinement, as 
means for the reformation and punishment of criminals. Yet 
the first three* of these states have expressly restricted the ap- 
plication of this system to white convicts; and the like distinc- 
tion is so strongly implied by the law of Georgia^ that I havf 
no doubt it exists there also. 

This exclusion of imprisonment as a mode of punishment for 
slaves, h^s led, it is believed, to the multiplication of capital 

without public inconvenience," &c. The duration of this confinement is made 
to depend on the master's wiU, unless the public convenience should require 
the slave's discharge. M of JSssembiy of February 25M, 1824^ § 4, entitled 
** An act concerning servants and slaves." A law of Missouri, nearly similar to 
this, though less exeeptumabk, I have noted in a previous page. The remarks 
there made may, with equal appositeness, be repeated here. See supra, 
page 43. 

• In MBiyknd, by an act passed Jaauaty 6, 1810, {ad of Mvember aeaskn, 
1809, chap. 138,} sUves convicted of certain offences might be sentenced to 
confinement in the penitentiary. But, at a subsequent period, this provbion 
was repealed. Lam ofMBBrykmd, ofDeember sesdon, 1818, diap. 197, § 1. 
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olfences as to this dads of people. Diamembermenty as it would 
in gencod diminish the value of the slave, and partakes so largely 
of savage ferocity^ has probably at no period been much tole- 
rated* For a solitary > offence, however^ it is authorized in Mis- 
souri. 1 Missouri Laws^ 3l2. 

Corporal punldiment, not extending to life or limb^ (which is 
another natne for excessive whipping,) though sanctioned in 
several cases, must be open, in a @reat degree, to the objections 
which apply to dismemberment. It is presumable, on this 
account, that it is not frequent ib practi<!ie. In general, there- 
fore, death has been resorted to, as the only punishment, ac- 
cording to the sentiments of slave-holders, adapted to a state of 
slavery, for lall offences except those of a trivial nature. 

VII. Slavbs Are i^RosEcuTfin and tried upon criminal 

ACCUSATIONS IN A MANNER INCONSISTENT WITH THE RIGHTS 
OP HtTMANITT. 

Trial by jury has b^en frequently and justly extolled as the 
palladium of civil liberty. As it existed in full vigour in Eng- 
land, when tiie settlement of this country began, by the princi- 
ples of colonization it was imported by our ancestors, as part of 
the laws and customs of the mother country applicable to their 
new situation. But African slavery having originated in the 
foulest iniquity, it was natural that it should be sustained and 
perpetuated by consentaneous means. Accordingly, in but few, 
if in any, of the colonies, was trial by jury allowed to tiie slave. 
And thus it happenis, that though Ae constitution of the Ulited 
States, as well as most* of the constitutions of the individual 
members of tiie confederacy, secure to tiie citizen, impeached of 
crime, the benefit of this institution, yet, as this has been done, 
through the medium of language, which does not embrace the 
case of the slave, but has reference to precedent usage j he is left 
in this particular, in the like condition of exclusion, in which he 
stood under the colonial governments. 

A considerable diversity, however, obtains on this subject, 
in the different states. In Kentucky y a slave charged with an 

* The constitutioii of Virgima c<mtftins no provision as to trial by jury. 
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offence punishable toiih deaihy is entitled to the benefit as well 
of the grand as of the petit jury. He is to be ^^ tried and pro-» 
secuted in the circuit courts only, and -in the same manner, and 
under the same forms of trial, as are by law prescribed in the 
cases of free persons.'' Jict cf Feb. 10, 1819, 2 Litt. fy Swi. 
1164 — .In Oeorgiaj on capital charges, no provison is made 
for the interposition of the grand yxsy\ yet the right of trial by 
a petit jury, with the privilege to the master of challenging 
seven persons on behalf of the slave, is expressly directed and 
sanctioned. Princ(?s Digest, 459. — ^By the constitution of Mis^ 
sissippi, it is declared, << In the prosecution of slaves for crimes, 
no inquest by a grand jury shall be necessary, but the proceed- 
ings in such cases shall be regulated by law, except that in capi-- 
tal cases, the general assembly shall have no power to deprive 
them of an impartial trial by a petit jury.'* — ^The act of assem- 
bly, which has been passed to carry into effect this article of the 
constitution, grants to the slave, on his trial for a capital offence, 
nearly all the advantages of a petit jury (except as to witnesses) 
which are possessed by whites. Mississippi Rev. Code, 382. — 
•Srticle 3, § 27, of the constitution of Missouri, is in these 
words: ^ In prosecutions for crimes, slaves Shall not be deprived 
of an impartial trial by jury ; and a slave convicted of a capital 
offence shall suffer the same degree of punishment, and no other, 
that would be inflicted on a frpe white person for a like offence; 
and courts of justice before.whom slaves shall be tried, shall as- 
sign them counsel for their defence.'' — ^In the constitution of » 
Jilatamoj a provision is inserted, denying to the general assem- 
bly power to deprive slaves of an impartial trial by a petit jury, 
when prosecuted for a crime ^^ of a higher grade than petit 
larceny. ^^ See constitution, title slaves, § 2. — ^A declaration 
is comprised in the bill of rights which forms a part of the con- 
stitution of Maryland, (and also in the constitutions of several 
of the other states,) of the following tenor: '^ That in all crimi- 
nal prosecutions every man hath a right to be informed of the 
accusation against him; to have a. copy of the indictment or 
charge in due time (if required) to prepare for his defence ; to 
be allowed counsel; to be confronted with the witnesses against 
him; to have process for his witnesses; to examine the witnesses 
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for and against him, on oath ; and, to a speedy trial bt an im- 
partial JUBT9 without whose unanimous consent he ought 
not' be found guilty. ^^ Decl. of Rights^ \% and see Const, of 
^labama^ title Decl of Rights^ 10; ibid^ of Mississippi^ tit. 
ibid, 10; ibid of Missouri^ ibidy 9, ^c. ^c. A citizen of one 
of tiie free states would unhesitatingly construe this declaration 
to be a constitutional guaranty to the slave of the trial by jury 
upon every criminal accusation. In the slave^holding states^ 
however, it has no such meaning. By reference to the con^- 
tutions of Alabama, Mississippi and Missouri, as above noted, 
the same provision will be found embodied there, in terms equally 
strong and explicit — ^indeed, in nearly the same as those con* 
tained in Che constitution of Maryland as above cited. And 
yet, quotations taken from the same instruments, and already 
transcribed into this chapter, evidence in the clearest manner, 
that slaves are not considered as embraced by such provision. 
And in relation to the state of Maryland, the following law com- 
pels us to the like conclusion: " Whensoever any negro, Indian 
or mulatto slave, shall hereafter be charged with any pilfering 
or stealing, or any other crime or misdemeanor whereof the 
county court might have cognizance, it shall and may be lawful 
for any of the justices of the provincial or county courts, upon 
complaint made before him,to cause such negro, IncUan or mulatto 
slave so offending to be brought immediately before him or any 
other justice of the peace for the county where such offence is 
committed, who, upon due proof made against any such negro 
or (Indian) or mulatto slave of any of the crimes as aforesaid, 
such justice is hereby authorized and empowered to award 
and cause to be injlicted^ according to the nature of the 
crime^ such punishment by whipping as he shall think fit, not 
exceeding forty lashes.^^ Act qf 1717, chap. 13, § 6. This 
law, notwithstanding that it abrogates the right of trial by jury 
in the case of slaves accused of the offences enumerated in it, is 
given as tn/orce, in an edition of the laws of the state, published 
under the express sanction of the legislature in 1799, (twenty- 
three years after the adoption of the constitution,) and in other 
more recent editions. But, wherever the life of the slave is the 
penalty of crime, no exception can be taken to the tribunal 

16 
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which decides upon his fate in this state ; trial by jury is then 
allowed. Maryland Laws, act of 1751, ehdp. 14. 

The constitution of North Carolina guarantees trial by jury 
to freemen only. It declares^ " That no freeman shall be put 
to answer any criminal charge, but by indictment, presentment 
cr impeachment. That no freeman shall be convicted of any 
crimey but by the unanimous verdict of a jury of good and 
lawful men, in open court, as heretofore used." See BiU qf 
Bights, § 8 & 9. A sense of justice has, however, so far tri- 
umphed over the prejudice by which these provisions were dic- 
tslted, as to concede to slaves the privileges contained in the 
subjoined extract from a law passed in the year 1793. '^ In all 
cases hereafter happening, where any slave shall be accused of 
an offence, the punishment whereof shall extend to life, limb 
or member, such slave shall be entitled to trial by jury, on oath, 
consisting of twelve good and lawful men, owners of slaves^ in 
a summary way and in open court of the county wherein such 
offence was committed."* HaywootPs Manual, 532. Tennessee, 
at the date of this act, was a component part of North Carolina, 
and after their separation, agreeably to an article in the constitu- 
tion of the former, she continued in the observance of the laws of 
the parent state, until they were severally annulled or modified 
by her own legislature. A slight modification, by her legis- 
lature, took place in this law, by an act passed October 23, 
1813, in which it was declared — *^ That in the trial of slaves, 
for all offences where a jury is now required by law, it shall be 
the duty of the sheriff to summon three justices, to preside on 
the trial, and twelve housekeepers being oumers of slaves to 
serve as a jury on such trial, and should tiie jury find the slave 
guilty of the offence charged, the said justices shall proceed to 

* It 18 with great pleasure I record the following hum^e provision of an act 
passed in 1822, hy the legislature of North Carolina. « Hereafter, on the trial 
of any slave or slaves for capital offences, if it shall appear to the presiding 
judge, by af&davit or otherwise, that such slave or slaves cannot have a fair 
trial in the <:ounty wherein the offence is chained to have been committed, it 
shall and may be lawful for such judge to order the removal of such cause to an 
adjoining county Sor trial, notwithstanding the master or owner of such slave 
or slaves may neglect or refuse to make an application to the court for that 
purpose." Act ofAmmbly of 1822, chap, 2, § 2. 
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pronounce judgment and award executiooi according to hw." 
Tennessee Laws of 1813, chap. 35. The change in the former 
act, which is thus effected, is decisively ui\favourabk to the 
slave. For though the trial by jury still subsists, yet it is en- 
tirely within the power of the sheriff to make the selection 
both of the justices and of the jurors — a power too important 
and too easily abused to be delegated to any individual. 

But trial by jury is utterly denied to the slave, even in crimi- 
nal accusations which mat/ affect his life^ in the states of 
South Carolina, Virginia and Louisiana; and the tribunal 
which is made to serve as its substitute, can boast of none of its 
excellences. This tribunal is usually styled ^^ the justices and 
freeholders' court." Its constitution, and the manner in which 
its proceedings are conducted, will be best conveyed to the 
reader,^ by a transcript of the act of South Carolina: ^^ All crimes 
andoffencescommWi^A. by slaves in this state, iovvfhia^h capital 
punishment may lawfully be inflicted, shall be heard, examined, 
tried and adjudged, and finally determined by any two justices 
of the peace, and any numj^er of freeholders not less than three 
nor more than five, in the district where the ofience shall be 
committed, and at a place where tliey can be most conveniently 
assembled; either of which justices^on complaint made on infor- 
mation received, of any such offence committed by a slave, shall 
commit the offender to the safe custody of some constable of the 
district, and shall without dplay, by warrant under his hand and 
seal, call to his assistance and request any one of the nearest 
justices of the peace to associate with him; and shall by the same 
warrant, summon the number of freeholders aforesaid from the 
neighbourhood, to assemble and meet together with the said 
justices, at a certain day and place, not exceeding six days after 
the apprehending of such slave or slaves, &c. ; and the justices 
and freeholders being so assembled, shall cause the slave accused 
or charged to be brought before them, and shall hear the accu- 
sation that shall be brought against such slave or slaves, and his, 
her or their defence, and shall proceed to the examination of 
witnesses and other evidence^ and finally hear and determine 
the matter brought before them in the most summary and ex-- 
peditiousmsLnneVf and in case the accused shall be convicted of 
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any crime, for which by law, the pumahment would be dtatji, 
the said, justices shall give judgment and award stAch manner^ 
qf deathf as the said justices, with the consent of said free* 
holders, shall direct, and which they shall judge will be most 
effectual to deter others from ofiending in the like manner." 
James* Digest, 392-9> In Louisiana, by an act of asseml^Jy, 
passed June 7, 1806, this act of South Carolina was adopted^ 
with no other change, than that a judge of the court, may, if 
present, act, instead of the two justices of the peace, 1 Mar- 
tinis Digest, 642. The law, in Virginia, is substantially 
the same, as to the constitution of the court,^ — ^the only dififer* 
^noe being, that instead of the. two justices and three freehol* 
ders, five justices, without jubuss, says the act, shall be a 
competent tribunal for trying slaves, charged with felony. 1 
Re^* Code, 428. But in Virginia, in the procedure of the 
court on the tried of a slave, he enjoys two important advan> 
tages which are not yielded to him, either in South Carolina or 
Louisiana— one, in the allowance of counsel, for whose ser- 
vices a proper ccMnpensation is fixed by law, to be paid by the 
master, — ^the other, in requiring unanimity in the justices, to 
authorize a conviction. 1 Virg, Rev, Code, 429. 

In the best constituted courts, where skilful counsel aid the 
prisoner i^ his defence, where a jury of twelve men, imparti- 
ally selected, against whom he has no ground for even the sus- 
picion of an unfavourable bias, must concur in their verdict, 
and with the judge as his legal adviser, (for such the huma- 
nity of the common law considers him,) it is not to be doubted 
that innocent persons have in some instances, from the fallibility 
of human judgment, been condemned to death. At times, when 
the passions of men are highly inflamed, when the offence 
charged is loudly reprobated by the public voice, or, when, in 
monarchical governments, the strong arm of power, is exerted 
to crush an obnoxious individual, even trial by jury, with all its 
guaords against oppression, is, not seldom, an inadequate security 

* Under the authority here given to the jiistices and freeholders, " to award 
9ueh manner qf deathf as they may think fit," horrid spectacles are sometimes 
exhibited to pubhc gaze. An account of one of these, — ^i. e. the burning of a 
rugro woman to deaths may be found in the daily prints nf 1820. 
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to the accused. Yet, a conviction in such casesi can be obtained 
only throngh the concurrent decisions of ttuo distinct tribunals, 
each eomposed of at least twelve men, all of whom act under the 
most solemn responsibility. What chance of justice, then, has 
an ignorant slave, under accusation, for eicample, of exciting an 
insonnectioii, before a tribunal, chosen by his accuser^^-sudden- 
ly convoked, consisting of but five persons, (a majority of 
whom, in South Carolina and Louisiana, may convict,) witibOUt 
any one to countenance or advise him in the conduct of his de- 
fence. 

The Court of Justices, &c« it would appear^ is to continue iii 
session f9r the trial of all Slates against whom complaitit has 
been made. I speak in reference to the law of South Carolina 
and Louisiana, as not being entirely certain on this point; for 
as respects Virginia, there can be no doubt that such is the 
case, inasmuch as the ordinary justices of the county courts, 
make up this extraordinary tribunal for the trial of the slave. 
Those who are to determine Upon the guilt or inhocence of ano- 
otherj accused of a criminal offence, ought if possible, to be unin> 
formed, escept through the medium of witnesses examined in the 
particular trial; of the facts alleged agaihst him, as grounds for 
conviction. A permanent tribunal in cases 6f extensive con* 
spiracles — ^in insurrection^ especially^ cannot possess this essen- 
tial qualification. One of the many advantages ivhioh apper- 
tain to the trial by jury, is, that each prisoner may if he so 
elect, have a separate body to heiO' and decide between him and 
his accusers. 

The foregoing remarks, have an especial bearing oil the con- 
stitution of the justices and fireeholders' courts. A law made 
for the regulation of these courts, in the conduct of the slave'« 
trials is also obnoxious to severe reprehension. Holding the 
dave, (as indeed all persons who are not white,) to be unwor- 
thy of belief in a controversy, which concerns even the pro- 
perty of a white man, the law-makers of most of the slave- 
holding states, have nevertheless, directed the testimony of the 
slave, without oath or solemn affirmation, to be received for or 
against a fellow slave, arrainged as the perpetrator of any cri- 
minal offence, and at the same time, in several of these states. 
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the precious boon of freedom is never conferred, except for 
what is termed, ^^meritarumawrvieesf' — animpariantpari 
qf which iSy the giving information of crimes committed by 
a slave. The admission of slave testimony, upon such condir 
tions, can hardly result beneficially to the accused. In truth, 
it would seem by the preamble of the law of South Carolina, 
on this head, that convictions only were sought for by the le- 
(pslature who enacted it The whole section reads thus: ^and 
for the pret)enting the concealment of crimes and offences 
committed by slaves^ and for the more effectual discovery and 
bringing slaves to condign punishment * Be it enacted, that 
not only the evidence of all free Indians, without oath, but the 
evidence of any slave without oath, shall be allowed and ad-- 
mitted in all causes whatsoever, for or against another slave^ 
accused of any crime or offence whatsoever, the weight of 
which evidence being seriously considered, and compared with 
all other circumstances attending the case, shall be left to the 
conscience of Ijie justices and freeholders.'^ 2 Brev. Dig. 232. 
James^ Dig. 394. In Virginia, 1 Sev. Code^ A22 and 431 ; — 
in North Carolina and Tennessee, Haywood? s Manual, 522, — 
in Kentucky, 2 Litt. 4* Swi. 1150 & 1153-4, — ^in Mississippi, 
Rev. Code, 382, laws of a similar character may be found, though 
the meaning is left somewhat to implication. In Greorgia and 
Louisiana, thiii extraordinary exception as to the qualification of 
a witness, who is a slave, is not recognised. In other respects, 
the law may be regarded as the same. Princess Digest, 448. 
1 Martinis Digest^ 642. 

Hitherto, our attention has been chiefly confined to the con- 
sideration of the trial of the slave, when accused of a capital 
offence. Anoth^ species of punishment scarcely less severe, 
is sometimes imposed. I allude ^^ to. corporal punishment, 
not extending to life or limb,'^i and is usually denominated 

* In Yiiginia, an act was passed in 1705, a part of the title of which was, 
<*for the apeedy and easy prosecution of slaves committing capital crimes." 
See 2 Jkidtei't Blaekekme, a^ppendix, 59. 

f Tlusbazbaroiu pimishmenty is not in Usnm, licensed in Kentucky. Tet, 
in p<»nt of &cty I fear, it may occur there, and yet challenge the sanction of 
law. A vety high crime, ** adaumg or eoneu&ing to commit murder^* is pun- 
ishable, if a/ury so direct, with one hmdred lashes!" 2 LUt. & Swi, 1161. 
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ill the Acts of assetnblyy but which may be more aceurately de- 
fined; any torture on the body of a slave, which can beprae^ 
tised unthout producing death or dismemberment. Cutting 
off the ears, and the pillory, are in considerable fayoor with 
the legislatures of Creorgia, North and South Carolina and De* 
laware. But the punishment of universal prevalence^ and of 
perpetual occurrence, is whipping. The infliction of this pun* 
ishment to the extent of '^ twenty lashes, on the bare back, well 
laid on," ts deemed in a great variety of cases, of insuflScient 
moment to claim the intervention even of a single magistrate. 
Any white person, — a drunken patrol, — an absconding felon, or 
a vagabond mendicant, is supposed to possess discretion enough 
to interpret the laws, and to wield the cowskin or cart-whip, 
for their infraction;-— and should death ensue by accident, while 
the slave is thus receiving moderate correction, the constitution 
of Georgia, and the laws of North Carolina, kindly denominate 
the o£fence, justifiable homicide!! 

In Kentucky, offences by slaves which are not capital, are, with 
the solitary exception, indicated in the last act, punished with 
whipping, not exceeding thirty-nine lashes. 2 Litt 4* Swi. 
1160; and one justice of the peace, without the intervention of 
a jury, may inquire into, and decide upon, the guilt or inno- 
cence of the slave charged with the commission of the same, 
ibid, 1161. The like authority is vested in a justice of the 
peace, by the laws of Nortii Carolina, in cases where the pun- 
ishment cannot exceed the number of forty stripes. Haywood's 
Manual, 526-7. So, in Virginia and Mississippi, many of the 
breaches of the law, for which the allotted expiation is whip- 
ping, must undergo the examination of a justice of the peace, 
before punishment can be lawfully inflicted. The decision of 
the justice, is, however, final and the sentence is carried into 
execution immediately. Even the cutting ofi* of an ear, may 
be directed by a single magistrate, in South Carolina, for an 

In Georg^ and South Carolina^ it wiU be recollected, that terrible as this 
pumshment is. tnone aue> at leasts the slave incurs it, for what^ in the estimar 
tion of no rational bong, can be accounted a crime, or any things resemblini^ 
it» i. e. thtuHttUoftmoem in atrial fir fie^dom before a jwUdal tribunal// See 
supra, page 77. 
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act which, if done by a white person, would not be denomi* 
nated a crime, nor be punishable at all as such. 2 BrevardPs 
Digest, 227-8. See supra, page 102. 

But in most of the slave-holding states,* the ordinary tribu* 
nal for the trial of slaves, charged with the perpetration of tn^ 
/erior crimes, for which the punishment of death is not award- 
ed, is composed of justices and freeholders, or justices only. The 
number of these varies in a small degree, in the different states — 
being in VivgLniai, five Justices. 1 Rev. Code, 428, — Sn Georgia, 
in North Carolina and in Tennessee, three. Princess Dig. 459, 
HaywoodPs Manual, 522 & 526; — ^in Louisiana, one justice 
and three freeholders; 1 Martinis Digest, 645-6 ;-^in South 
Carolina, one justice and two freeholders. James? Digest, 993; 
— ^in Mississippi, one justice and two ^/ai;e-holders. Miss. Rev. 
Code, 391. In Louisiana, oks half of the court mat con- 
vict, ALTHOUGH THE OTHER HALF, BE IN FAVOUR OF ACQUIT- 

TAL.t 1 Martinis Digest, 646; — in South Carolina, a majority 
(i. e. two, one of which, must be the justice,) is necessary to ^ 
conviction^ and, except in Virginia, where, as it has been be- 
fore stated, unanimity is always required for this purpose; I take 
it to be the proper construction of the law, that a majority con- 
stitutes a quorum, and is competent to render judgment either 
for or against the slave. 

* In Rentuckyy the justices and freeholders' court, is, I believe, unknown. 
The constitution of Mbsouri, by the extract &om it^ given in' this chapter, 
secures to the slave, trial by jury, under every criminal accusation. A similar 
provision, exists in that of Alabama, for all offences higher than petit larceny. 

t i. e. the Justke and one freeholder, may convict 
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CHAPTER IV. 

ON THE DISSOLUTION OF SLAVERY. 

Section 1. — Of the laws for the abolition of slavery* 

The laws which regulate the voluntary emancipation of slaves 
by their masters^ will form the principal subject of this chapter. 
But before entering upon the consideration of these, I purpose 
fiirnishing, with but little deviation from chronological order, 
some notice of the measures by which slavery has been abolished 
in many of our states. 

It is well known, that negro slavery was introduced into this 
country by means of the African slave trade, prosecuted during 
the period of our colonial subjection to Great Britain. At the 
time of our separation from the mother country, this evil, which 
had taken deep root at a much earlier date, prevailed more or 
less in all the British American colonies. It was protected by 
the laws of each of these, and continued so to be, even after the 
Declaration of our Independence^ and until the first day of 
Marchy A. D, 1780, when. the first glorious effort for its aboli- 
tion was made by the Commonwealth of Pennsylvania. 
That day gave birth to an act of assembly, in its consequences 
second only to the Declaration of Independence. Its title dis- 
tinctly proclaimed ita object, in words few but of large import: 
" An act for the gradual abolition of slavery." 

The preamble to this act contains such just and generous sen- 
timents, depicts with so much force of truth and language the 
sorrows of slavery, and places the arguments for its abolition so 
concisely and yet so advantageously before the mind, that I 
cannot refuse myself the pleasure of transcribing it at length. 
^* When we contemplate our abhorrence of that condition, to 
which the arms and tyranny of Great Britain were exerted to 
reduce us; when we look back on the variety of dangers to which 
we have been exposed, and how miraculously our wants in many 
instances have been supplied, and our deliverance wrought, 
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when even hope and human fortitude have become unequal to 
the conflict, we are unavoidably led to a serious and grateful 
sense of the manifold blessings which we have undeservedly re- 
ceived from the hand of that Being, from whom every good and 
perfect gift cometh. Impressed with these ideas, we conceive 
that it is our duty, and w^ rejoice that it is in our power to ex- 
tend a portion of that freedom to others which hath been extended 
to us, and release from that state of thraldom to which we our- 
selves were tyrannically doomed, and from which we have now 
every prospect of being delivered. It is not for us to inquire 
why, in the creation of mankind, the inhabitants of the several 
parts of the earth were distinguished by a difference in feature 
or complexion. It is suflScient to know, that all are the work 
of an Almighty hand. We find in the distribution of the human 
species, that the most fertile as well as the most barren parts of 
the earth, are inhabited by men of complexions different from 
ours, and from each other; from whence we may reasonably as 
well as religiously infer, that He, who placed them in their va- 
rious situations, hath extended equally his care and protection 
to all, and that it becometh not us to counteract his mercies. 
We esteem it a peculiar blessing granted to us^ that we are en- 
abled this day to add one more step to universal civilization', by 
removing, as much as possible, the sorrows of those who have 
lived in undeserved bondage, and from which, by the assumed 
authority* of the kings of Great Britain, no effectual relief could 
be obtained. Weaned by a long course of experience from those 
yarrow prejudices and partialities we had imbibed, we find our 
hearts enlarged with kindness and benevolence towards men of 

* The most signal effort here alluded to on the part of the General Assem- 
bly of Pennsylvania, when a colony, to prevent the importation of slaves, 
was by an act, whicli bears the title, '* Jin act to prevent the imporkxHon of ne- 
groea and Mdiana into tMa province," passed June 7, 1712, but disallowed and 
accordingly Tcpealed by Queen Anne, on the 20th February, 1713. This act^ 
thoagh repealed, may be found on record, in the office of the Secretary of the 
Commonwealth, at Harrisburgh, Book wS, vol 2, pc^e 50. I am induced to be 
thus minute in this reference, since the same act is mentioned in the JHemoui^ 
^ ike Mstorieal Society of Penmsykania^ voL 1, page 370, to have been loct 
The date there assigned to it is 1711 — ^an exror which has probably misled thfe 
person by whom the search was made. 
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sll conditions and nations ; and we conceive ourselves at this 
particular period extraordinarily called upon, by the blessings 
which we have received, to manifest the sincerity of our pro- 
fession, and to give a substantial proof of our gratitude. 

'^ And whereas the condition of those persons who have here- 
tofore been denominated negro and mulatto slaves, has been 
attended with circumstances which not only deprived them of 
the common blessings that they were by nature entitled to, but 
has cast them into the deepest afflictions by an unnatural separa- 
tion and sale of husband and wife from each other and from their 
children, an injury, the greatness of which can only be conceived 
by supposing that we were in the same unhappy case. In jus- 
tice, therefore, to persons so unhappily circumstanced, and who, 
having no prospect before them whereon they may rest their 
sorrows and their hopes, have no reasonable inducement to ren- 
der their service to society, which they otherwise might, and 
also in grateful commemoration of our own happy deliverance 
from that state of unconditional submission to which we were 
doomed by the tyranny of Britain, Be it enactedj That all 
persons, as well negroes and mulattoes as others, who shall be 
born within this state from and after the passing of this act, 
shall not be deemed and considered as servants for life or slaves; 
and that all servitude for life or slavery of children in conse- 
quence of the slavery of their mothers, in the case of all children 
born within this state from and after the passing of this act as 
aforesaid, shall be and hereby is, utterly taken away, ex- 
tinguished AND FOE EVER ABOLISHED." 

Th^ fourth and next section of the act relates to the children 
of the slaves which, according to the foregoing provisions, would 
be born free. It will be more properly introduced hereafter. 

Th& fifth section made it the duty of the owner of any slave 
for life^ &c. to cause him or her to be registered* at a place par- 

* Many suits have been brought under this act, chiefly in consequence of an 
omiauon by the master to register his slaves in due time, or from some defect 
in the statement fUmished by the master to the officer by whom the reg^istiy 
was directed to be made. None of them, however, possess general interest, 
nor are deemed of sufficient practical value, so much time having elapsed 
since the pasnng of the act, to require particuhff reference. 
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ticularly designated, (the registry to contain the name, age and 
sex of such slave, and the name, surname, occupation or profes- 
sion of the master, and the name of the county, &c. wherein 
the master resided,) on or before the first day of November next 
ensuing the date of this act, *^ in order to ascertain and distin- 
guish the slaves, &c. within this state, who should be such on 
the said first day of November, from all other persons,'' and 
declared, that with certain exceptions mentioned in other sections 
of the act, no negro or mulatto, then within the state,. should, 
from and after the said first day of November, be deemed a slave, 
&c. unless his or her name, &c. should be registered as aforesaid; 
and in the tenth section, the latter provision of the fifth was in 
substance repeated, the language of which being as follows: ^^ No 
man or woman of any nation or colour, except the negroes and 
mulattoes who shall be registered as aforei^d, shall at any time 
hereafter, be deemed, adjudged or holden, within the territories 
of this commonwealth, as slaves or servants for life, but as free 
men and free women> except the domestic slaves attending upon 
delegates in congress from the other American states, foreign 
ministers and consuls, and persons passing through or sojourning 
in this state and not becoming resident therein, and seamen 
employed in ships not belonging to any inhabitant of this state, 
nor employed in any ship owned by any such inhabitant, pro- 
videdy such domestic slaves be not alienated or sold to any in- 
habitant, nor (except in the case of members of congress, foreign 
ministers and consuls) retained in this state longer than six 
months.^^* 

• It has been decided in Pennsylvania, that where the owner bf slaves in 
Maryland, leased a farm, together with his slaves to cultivate it, that the c6n- 
'sent of snch lessee that one of the slaves should be removed to Pemisylvania, 
snd his being brought there, would not entitle him to freedom^ Btaktand 
others vs, Deiaplame, 7 Serg. & JRmuk^s JRq}, 378. Had the owner himself 
consented to such removal, the decision would have been different, unless he 
had been within the excited eases mentioned in this tenth section. It was also 
decided at the same time, that *' the sojourning of a master, a citizen of another 
state, with his slave, in the state of Pennsylvania, would not entitle such slave 
to freedom, unless there was at some time a continued retauiing of the slave 
here for six months^ except perhaps, in a case of a fiauduknt removil back- 
wards and fcHTwards." 



The import of these fifth and tenth sections could not h&re 
been mistaken, had not the legislature inserted between the two. 



A decision of Jvubh Washihgtok, given at Philadelphia, in 1806, at the 
October tenn of the dreuU Court of ike VnUed Statea for the third dreuit, ^c. 
inasmuch as it recogiuses the validly of the tenth section of the abolition act of 
1780, may be here introduced. It is thus reported, in the first volume of Wash' 
ington^s Circuit Court B^orta, page 500 et seq, ease of Butler va, Hopper: 
** This case comes before the court on a special verdict, the material parts of 
which, find, that the plaintiiF formeiiy lived in the state of South Carolina, 
.ivhere, as well as in Geor|^ he had a valuable plantation which he cultivated, 
and stiU cultivates, by his overseers and slaves, and on which he had, and stiU 
has, a furnished house and servants. That from the year 1794 to the present 
time, with the exception of an annual visit to his plantations at the southward, 
continuing from October in each year till May or June foDowing, he has kept 
a dwelling house in the city of Philadelphia, and has resided in it, with Ws 
family, consisting of several children and domestic servants, and among the 
latter Ben, the subject of the present suit, who was his property, as a slave, at 
the time of his coming into this city, and who continued with him, claimed as 
such, until September 1805, when he was discharged from his service, under 
a habeas corpus issued from the court of common pl^s of this state. Whilst 
on his plantation in South Carolina, during these annual. visits, the plaintiff 
kept house, always having Ben with him. From the year 1794, until the 4th 
of January, 1805, the plaintiff represented the state of South Carolina in con- 
gress, except for two years, between 1796 and 1800, when he was a member 
of the le^slature of that state. Upon these facts," said Judge Washingtoni 
** the question is, whether Ben became free, by virtue of a law of this state, 
(Pennsylvania) passed on the first of March, 1780,** (the Judge then quoted 
the tenth section of this act. ) 

After dispoang of an objection which had been suggested by the plsuntiff 's 
counsel to the validity of the law, by reason of the ninth section of article first 
of the constitution of the United States, and showing tiie inapplicability to the 
present case of the second section of article fourth of tiie same instrument, he 
proceed^ in the following wor(}s : *' We come then to the consideration of this 
law, (act of 1780, tenth sectivn*) and of the &ct8 found in the special verdact. 
Hie phdntSff ckims an exemption from the enacting part of the section above 
stated, upon two grounds: first, as a member of congres; and secondly^ as a 
sojourner. The first will not answer his purpose, because for two years he 
ceased to be a member of congress, and therefore lost the privilege which that 
chaiacter nught otherwise have conferred upon him, under the exception in 
the law. 

^ The next question then is, can the plaintiff be conndered as within the other 
exception of the law, a sojourner during the period when he ceased to be a 
member of congress^ But the verdict precludes all inquiry into this pointy by 
finding, that the plaintiff, from the year 1794 to the present time, has rmded 



bnd^r the name of a sixth section, this obseure proviso to the 
fifth — ** Provided always, That any person in whom the own- 
ership or right of service of any negro, &c. shall be vested at 
the passing of this act, other than such as are herein before ex- 
cepted, his or her heirs, executors, administrators and assigns, 
&c. severally shall be liable to the overseers of the poor of the 
city, township, &c. to which any such negro, &c. shall become 
chargeable, for such necessary expense, with costs of suits there- 
on, as such overseers may be put to, through the neglect of the 
owner, master or mistress of such negro, &c. notwithstanding 
the name and other descriptions of such negro, &c. shall not be 
entered and recorded as aforesaid, unless his or her master or 
owner shall, before such slave, &c. attain hh or her twenty- 
eighth year, execute and record in the proper county a deed 
or instrument, securing to such slave, &c. his or her freedom/' 
The introduction of the particle ^^ not,^^ which is italicized, 
in the above quotation, was supposed to limit the generality and 
unequivocal meaning of the fifth and tenth sections, as applied to 
the absolute emancipation of persons born as slaves, and who had 
not attained the age of twenty-eight years at the date of the 
act, and whose masters had omitted to register them according to 
the direction of the fifth section ; and a case of this kind was ac- 
cordingly brought before the supreme court in the year 1789. 
"Negro Betsey and two others, Cato and Isaac, who were brought 
before the court by habeas corpus, at the same time, were born 
before the first day of March, 1780, of parents who were held 
as slaves for life, when these children were born, but neither 
the parents nor the children had been registered by the master 
agreeably to the directions of the fifth section of the act The 
parents being more than twenty-eight years of age were admit- 
ted to be free, but their former master claimed to retain the 

with his fan^ in Pluladdphia, except at those times when he visited his plan- 
tations in the Soothem states. No person is entitled to the protection of the 
exception, who is a resident in the state, unless he be a member of congress^ 
anuiusterorconfluL But the jury find that the plaintiff was sl reudera, uid 
was not dtiiep a member of congress^ a nunister or consul. The conclusion i» 
inevitable. Sec. I am, therefore, of opmion, that upon this verdict the hm kI 
with thedefrndrnt.^ 
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tKildren, not as slaves for life, but as servants until they shauM 
severally attain the age of twenty-eight yearsP The case was 
twice argued, yet ultimately a difference of opinion existed in the 
court — a majority of the judges, however, decided against the con- 
struction contended for on behalf of the master, and thus was es- 
tablished the important principle, " That in Pennsylvania, no per- 
son born before the first of March, 1780, although born a slave, 
unless registered before the first day of November of that year, 
could be held by his or her former master, either as a slave or 
as a servant for years, but was absolutely free.'' See the case^ 
Respublica vs. Negro Betsey ^ et al^ 1 Dallas^ Reports^ 469 
et seq. 

It was deemed inconsistent with the duty, which, as a member 
of the Union, Pennsylvania owed to her sister states, to inter- 
fere with what in those, states were regarded as rights of pro- 
perty, and, on this account, it was expressly provided, that 
nothing contained in the act, should give protection to any slav^ 
&c. absconding^ from, his or her owner, &c. residing in any 
other state, and coming into this state. See 1 Smithes Laws 
of Pennsylvania, 492 et seq. 

Such were the leading provisions of the first act which was 
passed in the United States of America for the abolition of sla- 
very. Its plain intent was to diminish gradually the number of 
slaves amongst us, and eventually to destroy the institution 
itself. By the positive terms of its enactments none could there- 
after be born as slaves, and from its whole scope and spirit it 

* Several very important cases have arisen under thjs section of the act. 
One of these, reported in the second volume of Sergeant & Bowlegs Eeporl8,page 
305 et seq, was of this kind: ** Mart/, a negro woman, the slave of James Corses 
of Maryland, absconded from her master, and came into £he state of Pennsyl- 
vania, in which, after a residence of about two years, she became the mother 
of a femalei child. The owner of the mother claimed the child as his slave, 
and having obtained possession of her person, committed her to the prison of 
the iAty and county of FhUade^hia. She was afterwards brought before the 
Judges of the Supreme Court, by writ oi habeas corpus: the sole qoestipn be- 
fore the court was, whether birtk in Pennsyhania gave, freedom to the child 
of a slave wha had absconded from another state htfore she heeamg pregnant. 
The court decided in the affirmative, that Eliza (the child) wto not a slave* 
and she was accordingly set at liberty. 



was evidently opposed to the introduction of any of thisd^ncHnir. 
nation of persons from the neighbouring states. On the 29th of 
March) 1788, it was, however, found necessary for further legis* 
ktiVe aid in the grand cause which had been so nobly entered 
upon in 1780, and an act yf^ ^[ittssed on that day, which recites, 
<' lor i»*eventing many evils and abuses, arising from ill-disposed 
persons availing themselves of certain defects in the act for the 
gradual abolition of slavery, passed op the first day of March, 
in the year of our Lobd one thousand seven hundred and eighty, 
Be it enaetedj That the exception contained in the tenth section 
of the act of first March, 1780, relative to domestic slaves at- 
tending upon persons passing through or sojourning in this state, 
and not becoming resident therein, shall not be deemed or taken; 

to extend to the slaves of such persons as are inhabitants of or 
residents in this state, or who shall come here with an intention 
to settle and rei^ide; but all and every slave and slayes who shall 
be brought into this state, by persons inhabiting or residing 
therein, or intending to inhabit or reside therein, shall be imme- 
diately considered, deemed and .taken to be free, to all intents 
and purposes.'' 2 Smithes Laws of Pennsylvania^ 443. 

The abolition of slavery in Massachusetts^ takes its date one 
day LATER than the date of the abolition law of Pennsylvania, 
It was not effected there by a direct and intentionally specific 
act of the legislature, but resulted as a consequence of the pri- 
mary article in the bill of rights prefixed to the constitution 
of the state, — the language of which article is, " all men are born 
free and equal, and have certain natural, essential and unalienable 
rights, among which may be reckoned the right of enjoying and 
defending their lives and liberties; that of acquiring, possessing 
and protecting property ; in fine, that of seeking and obtaining 
their safety and happiness.'' 

This declaration, embodied as it was in the constitution, be- 
came at once the paramount law of the land, — and though so 
totally repugnant to its spirit as well as to its letter j was the 
enslavement of one part of the human family by another, that, 
as it appears to me, but one opinion could, with the least show 
of reason, be entertained on the subject; yet, it was not till after 
a solemn adjudication of the courts that slavery was by this 
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means for ever abolished in Massachusetts, that inpraciitt it 
was considered so to be. See Winchtnden vs. Hatfield^ 4 Mits^ 
sachuseits Seporisi 129. 

Connecticut appears to have been the earliest among her nuh 
ter states to follow the precedent of Pennsylvania. At a special 
session held in January, 1784, for the purpose of revising and 
amending her code of laws, the legislature agreed to incorporate 
this section: «No negro or mulatto child, that shall after the 
first day of March, 1784, be born within this state, shall be held 
in servitude longer than until they arrive to the age of twenty- 
five years, notwithstanding the mother or parent of such child 
Was held in servitude at the time of its birth, but such child, at 
the age aforesaid, shall be free," &c. See Statutes of Connecti^ 
cut, 625. 

Probably about the same time (the precise date is not men- 
tioned in the work which is in my possession) the legislature 
of Rhode Island enacted a law on the same subject, varying 
in a slight degree from that of Connecticut, yet fixing the 
same day as the period at which hereditary servitude should 
cease, as the subjoined extract will show: ^^ No person born 
within this state, on or after iYie first daj/ of March, td. D, 1784, 
shall be deemed or considered a servant for life or a slave, and 
all servitude for life or slavery of children to be born as afore- 
said, in consequence of the condition of their mothers, be and 
the same is hereby taken away, extinguished and for ever abo- 
lished." Laws of Rhode Island, 443 — "./Jn act relative to 
slaves, and their manumission and support, ^^ § 8. 

The importation of slaves into the state of Connecticut having 
been prohibited in October, 1774, and in Rhode Island, it is 
believed, at a period equally remote, the entire abolition of 
slavery in these states, as well as in Pennsylvania, may be now 
considered as virtually accomplished. 

New Hampshire having in her constitution, which was finally 
ratified on the eighth day of February, 1792, inserted a provi- 
sion of similar import, and comprised indeed in nearly the same 
words with that already cited from the constitution of Massa- 
chusetts, has by implication also, abolished slavery within her 
territory .^ 

18 
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The same important doctrine previously promulgated, as it is 
well known to have been, in the memorable Declaration of our 
Independence on Great Britain, has served, the like glorious, 
purpose in the state of Vermont The citizens of Vermont^ 
however, were not content with implication on such a moment* 
ous article of their political faith, but wisely established, by 
distinct efi^unciation, the {inference as well sis the principk 
which they so justly revered. I give the whole article, not- 
withstanding it enters more into detail than is altogether neces- 
sary. ** That all men are born equally free and independent, 
and have certain natural, inherent and unalienable rights, amongst 
which are the enjoying and defending life and liberty; acquiring, 
possessing and protecting property; and, pursuing and obtaining 
happiness and safety ; therefore, no male person born in this 
country or brought from over sea, ought to be holden by law to 
serve any person as a servant, slave or apprentice, after he arrives 
to the age of twenty-one years, nor female, in like manner, after 
she arrives to the age of eighteen years, unless they are bound 
by their own consent after they arrive at such age, or bound by 
law, for the payment of debts, damages, finesj costs or the like/' 
JSee the Constitution of Vermont, chap, 1, art. 1. — The date 
of the constitution is July 4th, 1793. 

The first act of the state of New York on this subject, was 
designed to work a gradual abolition of slavery in that state. It 
bears date the 29th day of March, 1799, and provides, That all 
ehildren born of slaves after the 4th of July, 1799^ should be held 
by the owner ofrthe mothers of the same only until they should 
respectively attain to the age of twenty-eight years, if males; and 
if females, until to the age of twenty-five years. Another act, of 
similar import so far as respects the point under examination, 
was passed jSipril 8, 1801. But by an act of the 31^/ of March, 
one thousand eight hundred and seventeen, a final blow was 
given in that state to the dominion bf the slave-holder. The 
foBrth section of this act is as follows: " EVery child born of a 
slave within this state, after the fourth day of July, in the year of 
our Lord one thousand seven hundred and ninety-nine, shall be 
free, but shall remain the servant of the owner of his or her mo- 
ther, and the e;j;ecutors, administrators or assigns of such owner, 
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in the same manner as if such child had 'been bound to aervioe^ 
by the on^erseers of the poor, and shall continue in such service, 
i# a ma^le, until the age of twenty-eight years, and if a female, 
unt^il the age of twenty-five years ; and every child born of a 
slave within this state, after the passing of this act, shall remain 
a servant as afpresaic], until the age of twenty-one years, and no 
longer.'^ And by the thirty-second section of the same act, it 
was declared, that "Every negro, mulatto or mustee, within 
this state, born before the fourth day of July, 1799, should, from 
and after the fourth day of July, 1827, be free.'* This aii- 
spicious day has gone by, and there is, therefore, at this moment, 
not a slave within the wide spread territory of this prosperous 
state. 

After several ineffectual* efforts oh the part of the advocates 
of human rights, an act was at length obtained, on the 14th dsly 
of February 1804, from the legislature oiNew Jersey, entitled 
"An act for the gradual abolition of slavery." It differs in no- 
thing material, to the present inquiry, from the law of RhotStt 
Island, except that white male children born of slaves, after 
the 4th day of July 1804, may be retained as servants by the 
owners of their mothers, until the ag^ of twenty-five years only, 
and female children, in like manner, until the age of twenty- 
one years only. See Revised Laws of New Jersey, 679. 

The three hon-slave-holding states,- — Ohio, Indiana and ///i- 
noiSy it is well known, derive this important characteristic from 
the "ordinance for the government of the territory of the 
United States, north west of the river Ohio," which was rati- 
fied by Congress July 13th, 1787. The ordinance recites and 
adopts certain articles, previously agreed upon by the states of 
Massachusetts, Connecticut, New York, and Virginia, in tiie 
compactt by which these states ceded the North Western Ter- 

* One of these efforts was frustrated by a Hngk vote in the house of assem- 
bly. This was six years before the passing of the law in the text 

f Notwithstanding the solemnity with which this compact was ori^^naUy en- 
tered into, and afterwards ratified by the Congress of the Uiuted States^ and 
notwithstanding^ < also, the plain and strong prohibition of slaveiy contained 
in the sixth article, a violent endeavour was made, several years since* in Jtt* 
fioM, to obtun a convention of delegates, in order to expunge the prohibitioii 
inserted in the constitution of that state !! 
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ritorj to the federal government The articles alluded to are 
atyled^ ^^ Articles of compact between the original states and 
the people and states within the said territory^ for ever to re* 
main unalterable^ unless by common consent, ^^ the sixth of 
which provides, << There shall be neither slavery nor involun- 
tary servitude in said territory , otherwise, than in the punish- 
ment of crimes whereof the party shall have been duly con- 
victed." ~ 

The citizens of Ohio duly appreciating the valuable guaranty 
thus conferred upon them, manifested an accordant spirit with 
the framers of the ordinance and the parties to the compact, and 
to prevent any undue advantage from being obtained of colour- 
ed persons, in a.ddition to the copdition contained in the ordi- 
nance, saw fit to embody the following excellent provision in 
their constitution — ^.^Nor shall any indenture of aiiy. negro or 
mulatto, hereafter made and executed. ou/ of this state, or if 
made in the state, where the term of sei'vice exceeds one year, 
be of the least validity, except those given in the case of appren- 
ticeships.'' Const of Ohio, Art. 8, § 2. A provision in almost 
the same words is inserted in the constitution of Illinois, Art. 
6, §; 1, and also in the constitution of Indiana, with the omis- 
sion, in the latter, of the words, \'or if made in the statti?^ 
Const. €f Indiana, Jlrt. 11, § 7. 

The state of Maine is the anly remaining non-slave-hplding 
state. As the territory of which it is composed, was a part of 
the state of Massachusetts, until within a few years since, 
Maine, as a distinct sovereignty, has never been contaminated 
with slavery." Her constitution, moreover, adopted October 
29, 1819, by a convention chosen for the purpose by the free- 
men within the limits of, her territory, and ratified by Cpn*- 
gress on March 2nd, 1821, contains the same grand declaration 
of unalienable rights, which gave uhconditional freedom to all 
slaves within the parent state. See Const, of Maine, Art. 1, § 1. 

It will be observed from the notices here given, that the abo- 
lition of slavery in the states abovementioned, has been of two 
kinds; gradual and immediate. In those states in which it 
has been gradual, — ^prejudice, the effect of long established prac- 
tice, — and the spirit of gain which so frequently overpowers the 
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aenm of justice, have usually made a difference in theconditioa 
o£ the white population and of such of the coloured as have beed 
exempted from slavery for life, unfavourable to the rights and 
happiness of the latter. Thus in Pennsylvania, by the 4th sec<- 

. tion of ,the abolition >ct, it is enacted, "That every negro or 
mulatto child bom within this, state, after the passing of this 
act, &c. (who would, in case this act had not been made, hsfve 
been born a servant for years or life or a slave,) shall be deem'ed 

. to be^ and shall be, by virtue of this act, the servant of such per* 
ison or his or her assigns, who would, in such case, have been en« 
titkd to the service of such child, until such child shall attain 
unto the age of twenty-eight years, in the manner and on 
the conditions whereon servants bound by indenture for four 
years, are or may be retained and holden, &c. &c/'* So in 
Connecticut, according to the section already extracted, the 
same class of persons might be held, not as servants bound 
.by indenture^ but as slaves, until they should arrive at twenty^ 
five years of age. At the present time, the law there is some- 
what different, ithaving been enacted in May, 1797, that, "no 
negro or mulatto child born within l^is state after the first day 

. of August, 1797, shall be held in servitude longer than until he 
arrives to the age of twenty-one years, &c. but that such child 
at the age aforesaid, shall be free." Statutes of Connecticut, 
626. Accordant with this latter section of the laws of Connect 
ticut, is the law of Rhode Island. See Laws cf Rhode Island j 
443, section 9th of ^Hheact relative to slaves, ^c." 

* The want of precision in ^e phraseology used in this section, seems to 
have induced an opinion with some peHoiis, that the aermtude for twenty-eight 
yeara which is authorize^ by this section, was not con$ned to ^trimTne^^ate 
ofipring of those who were slaves at the date of the abolition act, but was de* 
si|pied to be extended to ,their debcsbtdaitts, if duly r^giateredf to the lemotest 
generation. The case of the CommomoeaUh tw. Bcarker^ 11 Sergt. and Mawle, 
Bep, 360, presented this point for the decison of the court, but, as the registry 
was defective, the court, on the ground of this defact alone, ordered the person 
claimed as such servant to be discharged, declaiing; at tiie same time, that the 
former was a point of great importance, upon which no opinion was intimated. 
But in a later case, in which the eoaded point came again before the same court, 
it was decided that the species of servitude alluded to, did not extend beyond 
the immediate offspiing of «2tioe9— that the children of coloured servania were 
in this particular, on the same footing with the children of white persons. 
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In New York^ by the ads of 17M and- of laoi^ every eUU 
born of a slave within the state, after the 4tli of July , 1799, was 
deelsffed to be free, but might be retmed by the owner of th^ 
mother, &c. as a servant, in the same m^ner as if bound to 
service by the overseers of the poor; if a male^ until be ajiould 
arrive to the age of twenty^igkt y^rs of age, and if a female 
until twenty 'Jive years of age. This section was re-enactM'by 
the act of 3 1st of March, 1617, with this iin,portant supplement, 
that every suchishild born after the passing of the last act, should . 
^^ remain a servant as aforesaid until the age of ttmnty-one years 
and no longer.'^ So that the only distinetion which now exists 
on this subject, in the state of New York, between the condi^ 
tion of the. white population and the children borp of slaves since 
the 31st March, 1817, is, that/emafej as well as males may b^ 
held as servants till they attain the age of twenty-one years in- 
stead of being freed at ther age of eighteen years. 

The abolition act of New Jersey conforms to the precedent 
of Pennsylvania with rea|)ect to the general prindple hero ad^ 
verted to, yet humanely dimiqiisfaes the period of servitude to 
Uoenty-Jive years in the case of males j and to twenty-one in the 
eBLS^oi females, 

TYiB t^m gradual in its usual acceptation as applied to the 
abolition of slavery, and as it is to be understood in the acts of 
^(ssembly before quoted, as also in <iie remarks which I have 
made upon them, is restricted in its signification to the extinc^ 
tion of slavery, by depriving it of its hereditary quality. A 
gradual abolition act operates to present the enslavement of 
the unborn, while it jeaVsCS unaffected the condition of those al- 
ready ia being. Such were the abolition acts of Pennsylvania, 
Connecticut, Rhode Isknd, New Jersey, and the^r^^ two abo- 
lition acts of the state of New York. But a measure whidi 
communicates freedom to those previous to, and at the time of 
its adoption, held as slaves, is here called^m?»erf/a^e, whether 
such freedom be conferred instantaneously or whether it be 
postponed to a point of time future in relation to the date of the 
measure. This distinction comprehends the last abolition act of 
New York, as also, the constitutional provisions of Massachu- 
setts, New Hampshire and Vermont, and the sixth article of the 
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brdinance of cobgrcMS of 1787| for the government of the tcari- 
tory nmrth-west'ef the Ohio.' 

SbiTes beSng considered property ^ it h$B been said, an im- 
mediate abolition act like that of New York, would* be tinean- 
9iituHimalj vnle8$ eompeo^ation should be' made to th<eiribr>r 
mer owners to the extent of their ^alue. But men, as 9uch^ by 
nature, 2stB equally free; it is imposidble, therefore, that one can 
acquire a ri^t over the person of.another unlesd by his conseat 
Involuntary servitude, unless inflicted by society a^ the punish^ 
ment of ^rime, is a usurpation of power, and it would be 
strange if society at its pleasure might not put an end to its 
own Mrrong. On a theme so hackneyed, however, it is unnec6»- 
sary to waste argument; and happily \\^ the state of New York, 
a new constitution has been adopted since the passing of the 
abolition aet, and the acts of the legislature in force at the adop- 
tion of the constitution, have been expressly declared in that 
instrument to be valid. , The abolition act, therefore, may be 
regarded as a part of llie present- constitution itself. 

The abolition of slavery in Massachusetts and New Hamp^ 
shire was effected as has been stated, by force of the first arti- 
cle of the declaration of rights prefixed to their respective con- 
stitutions. In ]V(jassachusetts, an express decision of the Supreme 
Court of that state, has established this constmction^ No un- 
prejudieed intelligence can, I believe, .find fault with this deci- 
sion. The language of the article must be wrested from its pro- 
per and obvious signification to give countenance to any other 
conclusion. And yet, in Pennsylvania^ the birth place of ef- 
ficient hostility to negro bondage, the highest judicial tribunal 
pf the state, has pronounced as the result of its solemn delibera- 
tion on a similar anticle o/her constitution^ that slavery was 
not inconsistent with it* This mockery of justice took place 

* This case is not to be found in the books of reports. It ma.y, therefore, 
be proper to ^ve some further notice of it It was instituted in the Supreme 
Court, to Janusoy teim» 1795, by ^ writ de bamine repkgiando, and is entitled 
on the docket, negro Fiom vt, Jot^h Grauhcrry. The defendant having die4» 
his executors, John Reed and Jamos GlentwqrtJi, were substituted agreeably 
to an act of assembly providing for soch contingencies. On the ISth of De- 
cember, 1797 i the trial came an, when a special verdict was found by the juiyi 
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•p recently at the twenty-third day of January ^ ia ti»e.year of 
our Lord one thousand eight hundred and two. It took place 
after the most able and ample discussion by counsel. It wasnot 
suddenly cast forth in the^ hurry of a nisi prius trid, and by a 
single judge, but tiie record is stamped with the unanimaui 
sanction of seven men claiming to be in the .fall possession of 
intellectual faculties of no common order, and acting upon ma- 
ture consideration. Such are the deplorable, effects of long £i«> 
miliarity with injustice and oppression. 

Greneral principles of political government, militating against 
the existence of slavery, are asserted in the constitutions at most 
of the slave-holding states; yet care, has been taken to qualify 
4lieir bearing by some express declaration, importing that the 
rights of freemen only were designed to be protected. The 
cons(titution of the state oi Delaware^ though a slave-holding 
state, seems to have been framed with somewhat less caution oa 
this subject. It sets forth, that, *^ Through Divine goodness, 
all men have, by nature, the ri^ts of worshipping and serving 
their Creator according to the dictates of their consciences ; ov 

SNJOTINO ANP DSFlTNDINa LIFE AMD LIBEBTT ; of OCquinng 

and protecting r^utation and property ; and, in general, of 
attaining objects suitable to their condition without injury 
BT ONE TO ANOTHER. *' Here WO havc a charter of liberty of 
sufficient amplitude. How far it may be considered as annihi- 

on the niggpestion and by Uie (Sonsent of counsel, and at March temiy 179d» 
judj^ent Wjas entered for the defendant, " fbr the purpose," as is stated in 
the record, " of an appeal to the High Court of Errors and Appeals, and that 
the justices of this court may there as»st in hearing and determining it." On the 
20th January, 1802, the hearii^ took place before the High Court of Errors and 
Appeals. Jartd IhgenoH WUUam BauoJe^ and WUkam Lewie, EsqwreSi were of 
counsel with the plaintiiFa~and from the known character of these gentlemen, 
it is to be inferred, that during the four days which were occupied in the hear- 
ing, no argument which ingenuity and learning could supply was wanting. 
The judges with a reserve more convenient to themselves than convincing to 
their hearers, were content with the brief declaration, announced through their 
President, ** that it was their unanimous opinion, slavery was not inconsistent 
with any clause of the constitution of Pennsylvania;" in conformity with which, 
judgment was entered on the record, *' court unanimously of opinion, that 
ne|^ Flora is a slave, and that she is the property of the d^endants in error, 
and the judgment of the Supreme Court is affirmed." 
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Itted by what follows in cODne;Kion, — *^ and as these rights are 
essential to their welfare, for the due exercise thereof, power is 
inherent in th^ii, and there/ore^ all just authority in the insti- 
tutions of a political society, is derived from the people, and 
established with their consent to adyance their happiness, and 
they may, for this end, as circumstances require,' from time to 
time, alter their constitution of government,*' — ^will depend very 
much on the moral sentiments of those who pass judgment upon 
the question. 

Section II. On the laws reoxtlating the emancipation 

OF slaves. 

Slavery being hereditary y niay, of consequence, be rendered 
perpetual^ if such be the will of the master of the slave. From 
a just consideration of the rights of property ^ it would seem 
equally plain, that the master might, at his pleasure, relinquish 
his dominion over the slave. But society, in our slave-holding 
plates, has decreed otherwise. Having degraded a rational 
and immortal b^inginto a chattel — ^a thing of bargain and sale — 
it has been discovered that certain incidents result from this 
degradation/ which it concerns the welfare of the community 
vigorously to exact and preserve: One of these is, that the 
master's benevolence to his unhappy bondman, is not to be exer- 
cised, by emancipation, vnthout the consent of his creditor. 
This is a principle of law which pervades nearly every code in 
the slave-holding states. In some of these codes, express en- 
actment t^annot be cited for it; yet I think it probable, unless 
with the single exception of North Carolina,* ih^i practically it 
is made so to operate. 



* In North Carolina^ a slave^ as will be shown hereafter, cannot be emanci- 
pated excqpt fir merUorioua services, to be adjudged of and allowed by the 
court Haywood s Mmual, 537 (ad of 1796,) The act is silent as to the rights 
ofcreditorsy and I infer, thereforey that the cliums for meritorious sendees^ are 
deemed paramount to the rights of third persons, whether creditors or otheiv 
wise interested. In South Carolina, in Georgia, and in Alabama, the legisla- 
ture only, by special acts, have authority to emancipate slaves. Of course, the 
clause may be, and no doubt always is, inserted to preserve these supposed 
rights. 

19 



••'' 
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In Virginia and Mississippi, an emancipated .slave may be 
taken in execution to satisfy any debt contracted by the person 
einancipating him, previous to such emancipation. 1 Refo, ( Vir.) 
Cocky 434 ; Mississippi Rev. Code^ 386. In Kentucky, the 
act which authorizes emancipation, and directs the mode by 
which it may be effected, contains di saving of the ri^ts of 
creditors, &<i. 2 Litt. Sr Swi. 1155, sect. 27, actof\19S. 

By the new civil code of Louisiana, it is declared, "Any en- 
franchisement made in fraud of creditors ^ or of the portion re- 
served by law to forced heirs, is null and void; and such fraud 
shall be considered as fboved, when it shall appear that at 
the moment of executing the enfranchisement j the person 

ChRANTINO IT HAD NOT SUFFICIENT PROPERTY TO PAY HIS 

ni^Ts." ^rt. 190. 

But in addition to the obstacles to emaiicipation which is cre- 
ated by the saving in favour of creditors, a very extraordinary 
one is opposed on behalf of the undows of deceased slave-hold- 
ers. For where ^ widow is entitled by law to one-third of her 
deceased husband's personal estate, unless he shall have left 
sufficient other pergonal estate, after payment of his debts, to 
satisfy her claim of one-third, his slaves, though declared to be 
free by his last will,' shall nevertheless not be free, but shall be 
held liable for the third to which the widow is-entitled. 1 Vir. 
Rev. Code, 435; Mississippi Rev. Code, 386; 2 Litt. fy Swi. 
{Kentucky) 1246. 

But it is in the mode by whicH emancipation is to be effected, 
that the most formidable difficulties arise. In South Carolina,* 



* In South Carolina, before the passpig of the act of 1820, here referred to, 
the law stood thus: " No emancipation of any slave shall be valid, except it 
be by deed, and according to the regulations above described, (which legu- 
lations made it necessary for the person intending to emancipate a slave, to 
Obtain the approbation of a justice of the quorum and five freeholders,) and 
accompanied by the above certificate," (i. e. the certificate of the justice and 
freeholders.) 2 Brevard^ s Digest^ 256. With such strictness was this law con- 
strued, that where a testator made a bequest of slaves to a trustee, vnih direc- 
iuMsto UheraU them, it. was held by the court of chancery to be avoid bequest, 
and that therefore the slaves might be retsdned in perpetual servitjide. S^ 
the case of Bymum vs. Bostwiek, 4 Dessaussure's Chcmcery Reports^ 266. 
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Greoirgia^ Alabama and Mississippi, it is only by authorUy of the 
legislature specially granted^ t^hat a valid emancipation can be 
made. It U not enough that a penalty is imposed* upon the be- 
nevolence of a master who may permit his slave to work for 
himself; a slave-owner must continue a sls^ve-owner, (unless he 
dispose of his chattels by sale^) until he.<;an induce the legisla- 

« ture to indulge him in the wish to set the captives free. Princess 
Digest^ 456 (act of_Bec, 5, 1801); James! Digest^ 398 {act of 
il820); Toulmin^s Digest, 632; Mississippi Rev, Code, 586. 
In Georgia, the attempt to set free a slave, by any other 
mode than by an xqppKcation to the legislature, is .visited with 
severe penalties, as will appear from the following act: ^* If any 
person or persons shall, ^ter the pas3ing of this act, 1801,) set 
free any slave or slaves, in any other manner and form than the 
one prescribed herein, (i. e. by special legislative act,) he shall 
forfeit for every such offence twp hundred dollars, to be reco- 
vered by action of debt, or indictment, the one half to be applied 
to the use of the county in which the offenCe may have been 
committed, the other half to the use of the informer, and the 
said, slave or slaves so manumitted and set free, shall be still to 
all intents and purposes as much in a state of slavery as before 
they were manumitted and set free by the party or parties so 
offending. " Princess Digest, 457. Notwithstanding the punish- 
ment thus imposed for this new crime which the Christian people 
of the republic of Georgia have seen fit to create, in the nineteenth 
century, some refractory heretic, it is presumed, must have been 
found within her borderis, for in the year 1818, the following 
act was added to her code: "All and every will and testament, 
deed, whether by way of trust or otherwise, contract or agree- 
ment or stipulation, or otherinstrument in writing, or by parole, 
mad^ and executed for the purpose of effecting or endeavouring 
to effect the manumission of any slave or slaves, either directly 
by conferring or attempting to confifer freedom on such slave or 
slaves, or indirectly or virtually, by allowing and securing or at- 
tempting to allow and secure to such slave or slaves the right or 

, privilege of working for his, her or themselves, free from the 
control of the master or owner of such slave or slaves^ or of en- 
joying the profits of his, her or their labour or skill, shall be and 
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the same are hereby declared to be utterly mill and void: and 
the person or persons so making, &c. any such deed, &c. &c« 
and all and every person or persons concerned in giving or at* 
attempting to give effect thereto, whether by accepting the trust 
thereby created or attempted to be created, or in any other way 
or manner whatsoever, shall be severally liable to a penalty not 
exceeding one thousand dollars, to be recovered, &c. &c. and 
eacdi and every slave or slaves in whose behalf such will or tes- 
tament, &c. &c. shall have been made, shall be liable to be 
arrested by warrant under the hand and seal of any magistrate 
of this state, and being thereof convicted, &c. shall be liable to 
be sold as a slave or slaves, by public outcry, and the proceeds 
of such sales shall be appropriated, &c. &c." Princess Digest, 
466. 

By an act of the General Assembly of North Carolina, in 
1777, it is enacted, " That no negro or mulatto slave shall here- 
after be set free, except for meritorious services to be adjudged 
of and allowed by the County Court, and license first had and 
obtained thereupon: and when any slave is or shall be set free 
by his or her master or awner, otherwise than is herein before 
directed, it shall and may be lawful for any freeholder in this 
^tate tp apprehend and take up such slave and deliver him or 
her to the sheriff of the county, who, upon receiving such slave, 
shall give such freeholder a receipt for the same, and the sheriff 
shall commit all such slaves to the jail of the county, there to 
remain until the next court to be held for that county; and the 
court of the cbunty shall order all sudh confined slaves to be sold, 
during the term, to the highest bidder." Haywood^ sManual,S25» 
The sheriff is directed five days before the time appointed for the 
sale of the emancipated n^^o, to give notice in writing to the per- 
son by whom the emancipation was made, to the end that such per. 
son may, if he thinks proper, renew his claim to the negro so 
emancipated by him, on failure to do which, the sale is to be made 
by th^ sheriff and one fifth part of the nett proceeds is to be- 
come the property of the freeholder by whom the apprehension 
was made, and the remaining four fifths are to be paid into t;he 
public treasury. Ibid^ 525-6, and see act of 1788, ibid, S2B, 
also act of 1796, ibid, 537. 
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The same law obtained in Tennessee till Nov. 13, 1801, when 
ai new act was passed, authorizing the court to emancipate slaves 
updn a presentation of a petition for that purpose,' with the 
proviso^ that **the reasons set forth in said petition, shall, in 
the opinion of the court, be consistent with the interest^and po- 
licy of the state." Tenn. Laws^ act of 1801, c?iap. 27. The 
usual, and, I suppose, necessary precaution of requiring a bond 
from the emancipator, to indemnify the public against any charge 
which might accrue for the support of the emancipated slave, 
in case he should be disqualified from labour by sickness or the 
infirmities of age, is exacted in this act 

[ Mississippi has combined in one act all the obstacles to eman* 
cipation which are to be met with in the laws of the other slave- 
holding states. Thus, the emancipation must be by an instru- 
ment in writing J a last will or deed, &c. under sealy attested 
hy at least two credible witnesses j or acknowledged in the 
court of the county or corporation^ where the emancipator re- 
sides, proof satisfactory to the General Assembly must be 
adduced that the slave has done some meritorious act for the 
benefit of his master^ or rendered some distinguished service 
to the state; all which circumstances are but pre-requisitesj 
and are of no efficacy until a special act of assembly sanctions 
the emancipation; — ^to Which may be added, as has been already 
stated, a saving of the rights of creditors and the protection of 
the undow^s thirds) Mississippi Rev. Code, 385-6, (act of 
June 18, 1822.) 

In Kentucky, Missouri, Virginia, and Maryland, greater fa- 
cility is afforded to emancipation. The first named of these 
stiates, enacted in 1798 the following law, which continues still 
in force: "It shall be lawful for any person by his or her last 
will and testament, or by any other instrument in writing, 
under his or her hand and seal, attested and proved in the coun- 
ty court by two witnesses or acknowledged by the party in the 
court of the county where he or she resides, to emancipate or 
set free his or her slave or slaves, who shall thereupon be entire- ^ 
ly and fully discharged from the] performance of any contract 
entered into during their servitude, and enjoy their full free- 
dom as if they had been born free. And the said court shall 
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have full power to demc^nd bond and sufficieot security of the 
emancipator, his or her executors, ,&g. for the maintenance of 
any slave or slaves that may be aged or infirm either of body or 
mind, to prevent him, her, or them becoming chargeable to the 
county ; and every slave so emancipated shall have a oertifieate 
of his freedom from the clerk of such court on parchment, with 
the county seal affixed thereto, &c savings however j th^righia 
qfcrediiorsy &o. &c.'' 2 LitU Sr Swi. 1155. And in 1800, in 
consequence of a humane law particularly noticed in a previous 
page* of this sketch, by which slaves were constituted reai estate^ 
and therefore, so far as concerns the taw of descents, not sub- 
ject to disposition by the will of a minora or by a deed exe* 
cuted by him, an act was passed to remove this impediment, 
d^kring, ^^That any person of the age of eighteen years, being 
possessed of or having a right to any slave or diaves^ may, by 
his last will and testament, or by an instrument in writing, 
emancipate such slave or slaves.^^ Ibid, 1247. 

The law of Missouri on this subject bears so close an analogy 
to the law of Kentwky of 1798, as not to call for a particular re- 
eital. See 2 Missouri- LawSy 744. 

In Virginia, the law of emancipation has undergone many 
cha^nges since the year 1699, when the first legislative interposi- 
sition happened. By an act of that year, flie emancipation of 
an;^ negro or mulatto slave, was rendered nugatory unless the 
emancipator should send his freedman out of the country 
within six months from the time of his emancipation; and in 
default of so doing, the church wardens were authorized to ap- 
prehend and sell him. 3 Henning^s Statutes, 87. Another 
act was passed in 1723, forbidding emancipation, except iovvier 
ritorious services to be adjudged of by the governor and council. 
4 ibid, 132. This latter act was superseded in 1782, by the 
introduction of one nearly similar, which is now in force in 
this state, and which in many essential points has been closely 
followed in the law of Kentucky of 1798, as above transcribed. 
See 1 Eev. Codei { Virginia, 433-4. ) In one respect, and that 
too of a most important character, the law of Virginia difiers 
from the law of Kentucky. I allude to the inhuman provisiop 

* See wprff, noi6 1 p. 23. 
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flidverted t<X in the first part of this isketch> by which an emanci- 
pated negro, being more than twenty-one years of age, who shall 
eontiniie within the state more than twelve months after hi» 
right to freedom shall have aoerued, may be again reduced to 
slavery t! /Mrf, 436.* 

The existing law of Maryland on this subject, takes its date 
from the act of 1796, cAerp. 67^-^the 3&th section' of which is in 
these words: "Where any person or persons possessed of any 
slave or slaves withia this state, who are or shall be of healthy 
constitutions^ and sound in mind and body, capable by labour 
to procure to him or them sufficient food and raiment, with the 
requisite necessaries of life, and not exceeding forty-five years 
of age, abdt such person or persons possessing such slave or 
slaves as aforesaid, may by writing, under his, her or their hand 
and seal, evidenced by. two good and sufficient witnesses at least, 
grant to such slave dr slaves, his, her or their freedom; and any 
deed or writing whereby freedom shall be given or granted to 
any such slave, which shall be intended to take place in future, j: 
* shall be good to all intents, constructions, and purposes what^o* 
ever, from the time that such freedom or manumission is intend* 

♦ See supra^ page 18. 

\ The word and, though in the law, should be striken out. 

t In a case of this kind, where a future point of time is fixed at which the 
slave is to be free, it is plsdn, he ought to be regarded not as an absolute slave, 
but merely bound to a servitude^ years. According to the maxim, that the 
condition of the issue depends upon the condition of the mxAher, it would, 
therefore, foUow,, that the issue of female slaves so drcumstanced, and bom 
during the period o{ their mother^ a servitude for years, should not be considered 
slaves for life. Whether such issue should be held as slaves for Hfe, or should 
be regarded aafiee, seems not to have been well setUed by the courts. To 
remove all doubt on this subject, as on some other nearly similar cases, *' that 
from and after the first day of February, 1810, if any negro or mulatto female 
slave, by testament, or last will, or deed of manumission, shall be declared to 
be fr6e after any ^ven period of service, or at any stipulated age, or upon the 
performance of any condition, or oh the event of any contingency, it shall be 
lawful for the person makoig such last. will, &c. &c. to fix and determine in 
the same, the state and condition of the issue that may be born of such negro 
or mulatto female slave during their period of service." So fai* the act is ju- 
^cious, but in the next section, it is provided, that in the event, that, tlie tes- 
tator, &c. shall not determine the condition of the issue so bom, they shall be 
esteemed slaves fir Hfef/r Maryland Lam, ad of Nov. 1809, ch, 171. 
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ed to commence by the said deed or writing, so thtft such deed 
an4 writing be not in prejudice of creditorjSy and that such slave, 
at the time such freedom or manumission shall take place or com* 
mence, be not above the age aforesaid, and be able to work and 
gain a sufficient livelihood and maintenance, according to the 
true intent and meaning of this act, which instrument of writing 
shall be acknowledged before one justice of the peace of the 
county wherein the person or, persons so granting such freedom 
shall reside, which justice shall endorse on the back of such in- 
strument th^ time of the acknowledgment, and the party mak- 
ing the same, which he or they, or the parties concerned, shall 
cause to be entered among the records of the county court, where 
the person or persons granting such freedom shall reside, within 
six months after the date of such instrument of writing, and the 
clerk of the respective county courts within the. state, shall im- 
mediately upon the receipt of such instrument, endorse the time 
of his receiving the same^ and shall well and truly enrol such 
deed or instiiiment in a good and sufficient book, in folio, to be 
regularly alphabeted in the names of both parties, and to remain • 
in the custody of the said .clerk for the time being, among the 
records of the respective county ceurts; and that the said clerk 
shall on the back of every such instrument, in a full, legible 
hand, make an endorsement of such enrolment, and also of the 
folio of the book, in which the same shall be enrolled, and to 
such endorsement set his hand, the person or persons requiring 
such entry paying the usual and legal fees for the same.'^ Eman- 
cipation is also authorized by the same act, to be made by last 
mil and testament^ subject to the stoie restrictions which are 
imposed in case the emancipation is effected by deed, &c. agree- 
ably to the above section. Ibid^ § 13.* 
/ The state of Louisiana, directs emancipation to be made in the 

* In this state, a slave may be manumitted by impUcaiion contained in a last 
wiU and testament. As by a devise of real, or a bequest of personal property 
to a slave by his owner. See HaUva, MulUn^ 5 Harris & Johnson's Reports^ 190. 
In North and South Carolina, it will be recollected, such a devise or bequest,, 
so ikrfrom entitling the slave to freedom, is held to be utterly void. The de- 
cifflon in Maryland is, however, hi conformity with the law of vUlanage, as well 
as to the civil law. Set Coke Litt. tit, ViUanage, § 205. 
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OF THE LAWS OF THE UNITED STATES RELATING TO SLAVERY. 



CHAPTKl I. 

on THS A^ORTlONMSlfTOF REPRESENTATIVES TO CONGRESS^&C. 

The introduction of negro slavery into this country was, as it 
has been already stated, a part of the colonial policy of Great 
Britain. It has been also stated, that long before, and at the 
era of our independence, it existed to some extent, in each of 
the original states of the Union. . It was'an institution, the evils 
of which, at this latter period, in particular, were severely felt, 
while its incompatibility with the principles of a republidan 
government was too palpable not to be generally perceived and 
acknowledged. Prevailing, however, as was the case, in some 
states much more than in others, it was the dictate of sound 
policy, on the part of the first Congress, to leave the whole 
subject unaffected by any national measure. Accordingly, when 
the original draught of the Declaration of Independence was 
presented to that body, a portion of this instrument, which 
reprobated in strong language the conduct of the motlier country 
in relation to the slave population, was entirely stricken out And 
afterwards, in 1778, when the articles of confederation between 
the several states were adopted, the topic of slavery was again 
carefully excluded. But when the perils of tiie revolutionary 
conflict were over, and peace invited the exercise of patriotism, 
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philanthropy and religion, in the formation of a more stable 
and more perfect system of gOTernment, by which were to be 
reconciled the jarring el^neots incident to a widespread eoaa- 
try, peopled by inhabitants whose education, whose interests 
and whose religious creeds were different, the considm'ation of 
slavery WBs/orced upon the convention. Politically speaking, 
a majority of the states would have been benefited had the same 
caution been observed with respect to the Constitutiony which 
had been pursued in reference to the Declaration of Indepen- 
dence and the Articles of Confederation. The apportionment 
of representatives among the several states, was, however, a sub- 
ject of such prominence, as to claim the earliest attention of the 
convention. In ^n evil hour, the important advantage was con* 
ceded to the slave-holding states of including within the enume- 
ration of inhabitants by which the ratio of representation was to 
be ascertained, three-fifths of those who toere held in slavery. 
For the surrender of right, involved in this anomalous arrange^ 
ment, the large n(>n-slave-holding states, such as New York and 
Pennsylvania, obtained not even a nominal equivalent. The 
provision relative to direct taxes, when viewed in all its bear- 
ings, is beneficial to the slave-holding, rather than to the non^ 
slave-holding states.* The equal representation of the states in 
the Senat^e, it will not be pretended, confers undue power upon 



• The late Honourable William Paterson, who was a member of the con- 
vention by which the constitution of the United States was formed, spealdng 
of the mode which is prescribed by that instrument for the reg^ulatlon of direet 
taxes, says: ** The provision was made in favour of the Southern states. They 
possessed a large number ofahxoes; they had extensive tracts of territoiy thinly 
settled and not very productive. A majority of the states had but few slaves^ 
and several of them a limited territory, well settled, and in a high state of cul- 
tivation. The Southern states, if no provision had been introduced in the 
constitution, would have been wholly at the mercy of the oth» states. Con* 
g^ss, in su^ case, might tax slaves, at discretion or arbitrarily, and land in 
every part of the Union, after the same rule or measure — so much a head in 
he first instance, and so much an acre in the second. To guard them against 
impontioh'in these particulars, was the reason of introducing the clause in the 
conttitutwn, which directs that representatives and direet taxes shall be appor- 
tioned among the states, according to their respective numbers." Set 3 DaUasf 
Reports^ 177,. 
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the LARas^ non-slave^holding states. On the contrary, this 
16 known to have been the result of a compromise, in which 
the inta^est.of the sniMll states only was consulted. It was 
deemed necessary, in order to preserve the federative system; 
and believing as I do, that for this purpose it was indispensable, 
great as was the sacrifice on the part of the large states, never- 
theless, it ought, I concede, tovhave been made. 

This latter principle, of equal representation of Hie several 
states in the Senate, induced the consent of the small non- 
.shwe-holding states to the monstrous anomaly in a republican 
government of the legislative representation of slaves by their 
fnasters. No argument can be advanced to give plausibility to 
this article of the constitution. It has been, already, the cause 
of incalculable detriment to the nation. It has secured the re- 
cognition of slavery in Missouri — ^it may operate the like effect 
in other territories equally enriched by the bounty of Heaven 
—the like fit abodes of the children of freemen. 
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CHAPTER 11. 

ON THS NnrTH SSGTION OF ABTICJOI 11. OF THE COHSTITUTION 

OF TBB USriTSP 9TATBS. 

At the adoption of the eoastitutioD) a mofimty ^f the siateSf 
had but few slaves. In several, acts for the abolition of slavery had 
been passed. These states were politically interested to oppose 
the further importation of slaves. The ninih section qf article 
second was accordingly incorporated in the eonstitutionr It is 
in these words: ^^ The migration or importation of sudi persons 
as any of the states now existing shall think proper to admits 
shall not be prohibited by the Congress prior to the year on^ 
thousand eight hundred and eighti but a tax may be imposed on 
such importation, not exceeding ten. dollars for each person 
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• By the article of the constitatixm ju9t quoted Congresfr was pre^ent^ 
from passmg any law to prohibit, prum.io ikt year 1808^ the ixiq>ortation 6S 
slaves into the UniUd S^aUB, yet, no restndnt was imposed upon its power to 
prevent her citizens firom engaging in the slave trade for the supply ofjbmgn 
coontnes. And a eommtionofdekgaUa from the MoiiHon Soddia e dahli d ud 
in lAe staUa of Connedieui^ New York^ Nem Jkneyt Pemuglvania, Leknoart^ and 
Mariflmid, having assembled on the first day of January, A. D. 1794^ at Phila- 
delphia, additessed a memorial to Congress,- requesting, ** That a law ni^ he 
pauedfproJdbUing the traffic carried on by dtizem of the United States fir the sup- 
ply tfshBCS to foreign wOiona, and preventing foreigners from fitting out veseeb 
fir the slave trade in Sports of the United States." This memorial was acted 
upon by Congress witii great promptness, and on the 22nd day of March of 
the same year, am act of this body was passed, which prohibited, under the 
penalty of the forfature of the ship and a fine of two thousand doUais fbr eadi 
person concerned, any citizen of the United States, or any foreigner^ resideut 
here, for himsdf, or for any other person whatsoever, either as master, factor 
or owner, from building, equijpping, &c. any vessel within any port or place in 
the Umted states,^ or causmg, &c. for the purpose of canying on any trade or 
tn^Bic in slaves to any Foniiair corsTBT. BigersoWs Mrit^mentj 670, And 
afterwards, (May 10, 1800,) it was made unlawful for any citizen of the United 
dtates, or o&er person residing within the same, directly or indirectly, to hold 
any right or property in a vessel employed in the transportation of slaves from 
onefireign country to another, and a penalty was incurred by a violation of this 
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As this trtide concerns the slave trade, and not the condition 
of slaves after their introduction into our country, in itself it 
has no immediate connexion with the subject in hand. But 
certain laws have be«i enacted by Congress under the sanction 
oi it, from which consequences have ensued of such a nature as 
to require more than a pasedng notice, particularly in regatd to 
the subject treated of in the first part* of this sketch. To illus- 
trate this point satisfactorily, will require a minute detail of the 
provisions contained in the acts of congress aHuded to, as also a 
careful examination of several ae<3 of the assemblies of some of 
the individual states of the Union. 

iThe time fixed by law for the annual meeting of congress, is, 
it will be recollected, the first Monday in December. The in- 
terval between this date, in the year 1807, and that at which, 
by the terms of the constitution, the importation of slaves migM 
be interdicted, was so brit^, that it was obviously the dictate of 
wisdom to begin with legislation, <m so momentous a subject, 
before the expiration of the preceding session.^ Acccardingly, 
on the second qf March 1807, an act was passed, py which 
sQch importA^oa /ram abroadj was utterly prohibited after the 
first day of January, ohe thousand ei^t hundred and eight. 



acty of a forf^feiire of guch shave or Hght as he mi^ hold, 8cc. and a fine of 
doable tlie vtdiie of michdiaxe or right. Sec. in <he yeasely and} also» a fine 
equal to twice the vahie of Ida mtereat in any ^ve winch, at any time» might 
have been transporfced in uay audi vesaely ' &e; Ciiizena of the United States 
weie, by the aame act, foibidden to serve on board any vessel employed in the 
slave trade, under the penalty of a fine not exceeding two thousand dollars 
and of imprisonment not exceeding two years. Mnd 6T% 673. 

Hy purpose in Introdudng the subject of this note, is to evidence the sen- 
timents of at least a majority of the people of the United StateiB» in regard to 
the »kue tnuk^ Additional authority on the same point, may be derived from 
another act of Congress, which was passed Februraxy 28th, 1803, entitled, 
**An act to prevent the importation of certain persons into certain states, 
where, by the laws thereof, theh^ admission is prohibited.'' Hub law, the pur- 
port of which is bat obscurely inthnated by the title, was designed asa co-ope- 
ration on beludf of the Federal Government, in cavfying into effect laws wl^h 
had been enacted by our Atlantic statea (both the skue-kolding and the non- 
slave-holding,) to prohibit the importation of slaves from foreign dominions in- 
to their respective territories. 

* See suprof page 19. 
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CHAPTER II. 

ON THS NniTB SBCTION OF ABTlChB 11. OF THE CONSTITUTION 

OF THB UNITSP 9TAT£S. 

At the adoptioix of the eoE9titutioD» a rnqfcrity ctf ih^ siat^y 
had but few slaves. In seyenJ, acts for the abolition of slavery had 
been passed. These states were politically interested to oppose 
the further iinpoH;ation of slaves. The ninth section qf article 
second was accordingly incorporated in the constitution. It is 
in these words: ^^ The migratioa or importation of mth persons 
as any of the states now existing shall think prop^^ to admits 
shall not be prohibited by the Congress prior, to the year on^ 
thousand eight hundred and eight, but a tax may be.impoaed on 
such importation^ not exceeding ten. dollars for each person."* 

* By the article of the constittttikm just qocyte^ Congresa was pre^ent^ 
from pasmng any law to prohibit, prum.io tJiA year 1808^ tjie importation oT 
slaves into the JMttd SkUes, yet, no restndnt was imposed upon its power to 
pt^vent her citizens {h>m engaging in the slave trade for the supply of fireign 
eoantries. And a eomentimofdekgatea from the Maktion SodeUes estabSshed 
mihestateaof Cwmutieut, Neio Yoi^ NemJeney^ Pemuglvmkt, DdcBusan^and 
Maryknd, having assembled on the first day of Januarjr, A. D. 1794^ at Phila- 
delphia, addressed a memorial to Congress, requestmg, ^ That a kao m%ht be 
panedtproMbUxng the traffic earned on by citizens of the, UiiUed States for the sup- 
ply cfshsoes to foreign ntOions, and preventing foreigners firom,fittifig out vesxb 
for the slave trade in the ports of the United States/* This memorial was acted 
upon by Congress vdth great promptness, and on the 22nd day of March of 
the same year, an act of this body was passed, which prohibited, under the 
penalty of the forfeiture of the sdiip and a fine of two thousand doUars for each 
person concerned, any citizen of the United States, or any foreig^er^ resideai 
here, for himsdf, or for any o&er person whatsoever, either as master, factor 
or owner, from bmlding, equipping, &c. any vessel witlun any port or place in 
the United states, or causing, &c. for the purpose of carrykig on any trade or 
traffic in slaves to any roBBxev covktrt. JBigersolfs Mric^ment, 670. And 
afterwardi^ (Hay 10, 1800,) it was made unlawful for any citizen of the United 
States, or o&er person reffldkig within the same, directly or indirectly, to hdkl 
any right or property in a vessel employed in the transportation of slaves &cm 
one fireign country to another, and a penalty was incurred by a violation of this 
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As this article concerns the slave trade, and not the condition 
of slaves after their introduction into our country, in itself it 
has no immediate connexion with the subject in hand. But 
certain laws have been enacted by Congress under the sanction 
^ it, from which consequences have ensued of such a nature as 
to require more tiian a passing notice, parti<cidarly in regard to 
the subject treated of in the first part* of tiiis sketch. To illus* 
trate this point satisfactorily, will require a minute detail of tiie 
piTovisions contained in tiie acts of congress aHuded to, as also a 
careful examination of sevaral acts of the assemblies of some of 
the individual states of the Union. 

the time fixed by law for the annual meeting of congress, is, 
it will be recollected, tiie first Monday in December. The in* 
terval between this date, in the year 1807, and that at which, 
by the terms oi the constitution, tiie importation of slaves might 
be interdicted, was so brief, that it was obviously the dictate ^ 
wisdom to begin with legislation, <m so momentous a subject, 
before the expiration of the preceding session.^ Accordingly, 
on the second of March 1807, an act was passed, Jpy which 
such impcMTtation from abroad^ was utt^ly prolubited after the 
first day of January, ohe thousand ei^t hundred and eight. 



act, of a forfeitiire of such shave or right as he might hold, &c. and a fine of 
doaUe tiie vtdue of sach^shaie or right, &c. in the vessel^ and, also, a fine 
equal to twice the vahie of las mteKest^m any slave wluoh, at any time^ migfat 
have been tiuisported m any sadi vessel, ' &e; CiUzens of th^ United Statea 
wiere, by the same act, fbibidden to serve on board any vessel employed in the 
dave trade, under the penalty of a fine not exceeding two thousand dollars 
and of imprisonment not exceeding two years. Snd 672^ 673. 

My purpose in introducing the subject of this note, is to ei^dence the sen- 
timents of at least a majority of the people of the United States m regard to 
the stoe iradi. Additional authority on the same point, may be derived from 
another act of Congress which was passed Februrary ^th, 1803, entitled, 
*'Aa act to prevent the importation of certain persons into certatn states, 
where, by the laws thereof, th^ admisuon is prdiibited;" This law, the pur- 
port of which is but obsenreljr intimated by the title, was designed ass coope- 
ration on behidf of the Federal Government, in canying into efiect laws which 
had been enacted by our Atlantic states (both tiie da»e4iolding and the non- 
slave-holding,) to prohibit the importation of slaves firom foreign dominions in- 
to their respective territories. 

* See supttOi page 19, 
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The date of this leading act evinces, in an unequivocal i^ati* 
ner, the strong and general repugnance felt by the people of the 
United States to the slave trade. But, while a firm persuadion 
of the truth of this remark compels me to offer it, I cannot for- 
bear to add, that, viewed as a whole, the act is so discordafit, 
as to involve in no little obscurity the character of its supporters 
for perspicacious foresight An analysis of its provisions will 
sufficiently elucidate my meaning. 

ThQ first section is short, and being the ground-work of what 
follows, I will extract it verbally- " From and after the first 
day of January, one thousand eight hundred and eight, it shall , 
not be lawful to imp&rt or bring into the United States or the 
territories thereof, from any foreign kingdom, place or country, 
any negro, mulatto or person of colour, with intent to hold, 
sell or dispose of such negro, mulatto or person of colour, as a 
slave, or to be held to service or labour." The second section 
prohibits any person, after the first day of January, 1808, for 
himself or for any other person, from being concerned in any 
way whatever, in building, equipping, &c. a vessel, in any port, 
&c. of the United States, for the purpose of carrying on the 
slave trade; and for a transgression of this prohibition, autho- 
rizes a forfeiture of the vessel, her tackle, &c. The third 
section enforces the restriction in the secondy by imposing 
a fine of twenty thousand dollars on each person who shall , 
contravene the object of the preceding sections. The Jburth 
section is specially directed against the actual importation of 
slaves. And it is in the provisions of this section, that the dis- 
cordancy, I have spoken of, is introduced. It may be given as 
follows: " If any citizen of the Upited States or any person 
rosident within the jurisdiction of the same, shall, from and after 
the first day of January, 1808, take on board, receive or trans- 
port, from any of the coasts or kingdoms of Africa, &c. &c. any 
negro, &c. &c. in any ship or vessel, for the purpose of selling 
them in any port, &c. within the jurisdiction of the United 
States, as slaves, &c. or shall be in any way aiding, &c. such 
citizen, &c. shall forfeit and pay five thousand dollars, &c. &c. 
and the ship, &c. shall be forfeited, &c. And neither the im- 
porter, nor any person or persons claiming from or under him, 
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« 

6haU hold any right or title whatsoever to any negro, &c. who 
may be imported, &c. within the United States, &c. in violation 
of this law, but the same shall remain subject to any regula- 
tions j not contravening the provisions of this act^ which the 
legislatures of the several states or territories at any time 
hereafter may make^for disposing of any such negroyfnulatto 
or person of colour. " 

Had the act stopt here, though the meaning would have been 
obscure, as to what was to be understood, by the authority given 
to the different state and ierritorial legislatures to make " regu- 
lations, not contravening the provisions of the act^ for dis- 
posing of any such negro, &c," yet, I conceive, it would have 
beisn held as the proper construction, that the imported negro 
could not be retained as a slave. But the sixth section removes 
the obscurity of the fourth, and explains the intention of con- 
gress to have been, that the negro, &c. though illegally import- 
ed, yet if so directed by the state legislatures, he and his off- 
spring, should be regarded as absolute slaves!!/ 

The sixth section is long, but it is too important to be omitted. 
It is as follows: "If any person or persons whatever, shall 
from and after the first day of January, 1808, purchase or sell 
any negro, mulatto, or person of colour, for a slave, or to be 
held to service or labour, who shall have been imported or 
brouglit from any foreign kingdom, place or country, or from 
the dominions of any foreign state, immediately adjoining to 
the United States, into any port or place within the jurisdiction 
of the United States, after the last day of December, 1807, 
knowing at the time of such purchase or sale, such negro, mu- 
latto, or person of colour, was so brought withi^ the jurisdiction 
of the United States as aforesaid, such purchaser and seller shall 
severally forfeit and pay for every negro, mulatto or person of 
colour, so purchased, &c. as aforesaid, eight hundred dollars; 
one moiety to the United States, &c. : Provided, that the afore- 
said forfeiture shall not extend to the seller or purchaser 
of any negro, fyc. who may be sold or disposed of in virtue 

OP ANY REGULATION WHICH MAT HEREAFTER BE MADE BY ANT 

OF THE LEGISLATURES of the Several states in that respect, in 
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ed to commence by the said deed or writing, so thfit auth deed 
and writing be not in prgudice of creditors^ and that such skve, 
at the time such freedom or manumission shall take place or com* 
mence, be not above the age aforesaid, and be able to work and 
gain a sufficient livelihood and maintenance, according to the 
true intent and meaning of this act, which instrument of writing 
shall be acknowledged before one justice of the peace of the 
county wherein the person or, persons so granting such freedom 
shall reside, which justice shall endorse on the back of such in- 
strument th^ time of the acknowledgment, and the party mak- 
ing the same, which he or they, or the parties concerned, shall 
cause to be entered among the records of the county court, where 
the person or persons granting such freedom shall reside, within 
six months after the date of such instrument of writing, and the 
clerk of the respective county courts within the. state, shall im- 
mediately upon the receipt of such instrument, endorse the time 
of his receiving the same^ and shall well and truly enrol such 
deed or insknment in a good and sufficient book, in folio, to be 
regularly alphabeted in the names of both parties, and to remain 
in the custody of the said .clerk for the time being, among the 
records of the respective county ceurts; and that the said clerk 
shall on the back of every such instrument, in a full, Jegible 
hand, make an endorsement of such enrolment, and also of the 
folio of the book, in which the same shall be enrolled, and to 
such endorsement set his hand, the person or persons requiring 
such entry paying the usual and legal fees for the same. '^ Eman- 
cipation is also authorized by the same act, to be made by last 
will and testament^ subject to the s^me restrictions which are 
imposed in case the emancipation is efifected by deed, &c. agree- 
ably to the above section. Ibid, § 13.* 
/ The state of Louisiana, directs emancipation to be made in the 

* In this state, a slave may be manunutted by implication contained in a last 
will and testament. As by a devise of r^al, or a bequest of personal property 
to a slave by his owner. See Hcdlvs, Mulling 5 Harris & Johnson* s Reports^ 190. 
In North and South Carolina, it will be recollected, such a devise or bequest,, 
so &rfrom entitling the slave to freedom, is held to be utterly void. The de- 
ci^on in lAaryland is, however, itt conformity with the law of villanage, as well 
as to the civil law. See Coke Litt. tit, FiUanage, § 205. 
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qiMiBer set forth in the following Articles of her new civil code: 
^'a master may manumit his slave in this state, either by an act, 
inUr. vivos, or by a diqiosition made in prospect of death, pro- 
vided such manumission be made with the forms and under the 
conditions preseribed by lawj^ but an enfranchisement, when 
made by a last will, must be express and formal, and shall not 
be implied by any other circumstances of the testament, such as 
a legaey, an ■ institution of heir, testamentary executorship, or 
other dispositions of this nature, which in such case shall be con- 
sidered as if they had not b^en made.'' t^r/. 184. The manner 
to be observed, by the emancipator, (when the emancipation is 
not by a last will,) is thus deliiieated: ^^ The master who wishes 
to emancipate his slave,, is bound to make a declaration of his 
iBtention to the judge of the parish where he resides; the judge 
must order notice of it to be published during forty days by ad- 
vertisement posted at the door of the court housey and if at the 
expiration of this delay, no opposition be made, he shall author- 
ise the master to pass the act of emancipation.'' tdrf. 167. The 
general polyers thus conferred, are subject nevertheless, to 
these .limitations; ^^No one can emancipate his slave unless the 
slave has. attained the age of thirty yearsj* and has behaved 
well at least for four ye^rs preceding his emancipation;" «^r/. 
185^ except ^^ a slave who has saved the life of his mastery his 
master^ s^fe or one of his childreriy^^ for such a one ^* may 
be emancipated at any age. '^ .•drt. 186. 

* The beariiig of this Iaw» has given ri^ to a private act of the assembly of 
Lomaana, which, to one accuston^ed to consider freedom as among the impre- 
scriptible rights of rational creatures, may seem inexplicable. The act alluded 
to, b entitled, ** an act to authorize the manumission of certain slaves," and 
contains the following recital and enactment. '* Whereas Maria Martha, a free 
woman of colour, of the parish of West Baton Rouge, has presented a petition 
to the le^slature, praying to be authorized to numumU two of her children^ one 
named Terence, of tioentysix years ofage^ and the other YBlery, s>f ^tventy-four 
years of age, both being her own property y and begotten whilst the said Maria 
Martha was in the bonds of slavery; and whereas, in conformity of the existing 
laws of this state, slaves cannot be manumitted until they have attained a 
certjun age, thei'efore, be it enacted, &c. that the said Maria Martha, &c. be 
and she is hereby authorized, to manumit her two children, &,c. &c." See ads 
4>f assembly ofLouisiatm in ifte year 1823, page 36. 
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While treating on the subject of emancipation^ with reference 
to the kws of Louisiana, it is due to the framers of the new civil 
code, as well as to the legislature and people by whom it has 
been adopted, to notice distinctly several provisions in this code, 
which evidence greater benevolence to the slave than is usually 
exhibited in slave-holding countries. Thus, to meet a case 
which may frequently occur, it is an article of the code, that 
'* the child born of a woman after she has acquired the right of 
being free at d^ future time, follows the condition of the mother, 
and becomes free at the time vixed for her enfranchisement, 
even though the mother should die before that time.'^ Srt^ 
196. Again, <' The slave who has acquired the right of being 
free at a futurie time, is, from that time, (i. e. the period when 
the right is acquired,) capable of receiving by testament or do- 
nation. Property given or devised to him, must be preserved 
for him, in order to be delivered tahim in kind, whenliiel em^» 
cipation shall take place. In the mean time, it must be admi^' 
nistered by a curator." Jlrt. 193: 
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OF THE LAWS OF THE UNITED STATES RELATING TO SLAVERY. 



CHAPTER I. 

ON THB APPORTlONMtNTOF REPRESENT ATIVSS TO CONGRESS, &C. 

The introduction of negro slavery into this country was, as it 
has been already stated, a part of the colonial policy of Great 
Britain. It has been also stated, that long before, and at the 
era of our independence, it existed to some iBxtent, in each of 
the original states of the Union. . It wasan institution, the evils 
of which, at this latter period, in particular, were severely felt, 
while .its incompatibility with the principles of a republican 
government was too palpable not to be generally perceived and 
acknowledged. Prevailing, however, as was the ca^e, in some 
states much more than in others^ it was the dictate of sound 
policy, on the part of the first Congress j to leave the whole 
subject unaffected by any national measure. Accordingly, when 
the original draught of the Declaration of Independence was 
presented to that body, a portion of this instrument, which 
reprobated in strong language the conduct of the mother country 
in relation to the slave population, was entirely stricken out And 
afterwards, in 1778, when the articles of confederation between 
the several states were adopted, the topic of slavery was again 
carefully excluded. But when the perils of the revolutionary 
conflict were over, and peace invited the exercise of patriotism, 
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phiianthropy and religion, in the formation, of a more staUe 
afid more perfect system of government, by which were to be 
reconciled the jarring elements incident to a wide-spread coun- 
try, peopled by inhabitants whose education, whose interests 
and whose religious creeds were different, the consideration of 
slavery vr^ forced upOn the convention- Politically speaking, 
a majority of the states would have been benefited had the same 
caution been observed with respect to the Constitution^ which 
had been pursued in reference to the Declaration of Indepen- 
dence and the Jlrticles of Confederation. The apportionment 
of representatives among the several, states, was, however, a sub- 
ject of such prominence, as to claim the earliest attention of the 
convention. In ^n evil hour, the important advantage was con- 
ceded to the slave-holding states of including within the enume- 
ration, of inhabitants by which the ratio of representation was to 
Jbe ZBG&rt^iiiQdiy three-fifths of those who were held in slavery. 
For the surrender of right, involved in this anomalous Arrange- 
ment, the large non-slave-holding states, such as New York and 
Pennsylvania, obtained not even a nominal equivalent. The 
provision relative to direct taxes, when viewed in all its bear- 
ings, is beneficial to the slave-holding, rather than to the non- 
slave-holding states.* The equs^l representation of the states in 
the Senate^ it will not be pretended, confers undue power upon 



• The late Honourable William, Paterson, who was a member of the con- 
vention by which the constitution of tlie United States was formed, speaking 
of the mode which is prescribed by that instrument for the regulation of dired 
taxes, says; ** The provision was made in /avow of the Southern states. They 
possessed a large rmrnhet ofahwes; they had extensive tracts of territory thinly 
settled and not very productive. A majority of the states had but few slaves, 
and several of them a limited territory, well settled, and in a high state of cul- 
tivation. The Southern states, if no provision had been introduced in the 
constitution, would have been wholly at the mercy of the other states. Con* 
gress, in su^ case, might tax slaves, at discretion or arbitrarily, and land in 
every part of the Union, after the same rule or measure — so much a head in 
he first instance, and so much an acre in the second. To guard them against 
imposition* in these particulars, was the reason of introdudng the douse in the 
eonttitutum, which directs that representatives and dxreet taxes shall be appov- 
tioned among the states, according to their respective numbers." See 3 DaMa^ 
Eeports^ 177, . 
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the LAH0B< noft'^slave^holding states. On the fontrary, this 
is known to have been the result of a compromise, in which 
the interest of the small states only was consulted. It was 
deemed necessary > in order to preserve the federative system; 
and b^ieving as. I do, that for- this purpose it was indispensable^ 
great as was the sacrifice on the part of the lai^ states, never- 
theless, it ought, I concede, tovhave been made. 

This latter principle, of equal representation of the several 
states in the Senate, induced the consent of the small non- 
^lave^holding states to the iiionstrous anomaly in a republican 
government of the legislative representation of slaves by their 
masters. No argument can be advanced to give plausibility to 
this article of the constitution. It has been, already, the cause 
of incalculable detriment to the nation. It has secured the re- 
cognition of slavery in Missouri — ^it may operate the like e£fect 
in other territories equally enriched by the bounty of Heaven 
—-the like fit abodes of the children of freemen. 
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CHAPTER 11. 

> 

ON THS NUrTB SBCTION OF ABTICU !!• OF THE COKSTITUTIOll 

OF THB UHITSP «TATfiS. 

At the adoption of the eoB8titutioD> a rnqfarity 4if the siai^sSf 
had but few slaves. In sereral, acts for the abolition of slavery had 
been passed. These states were politically interested to oppose 
the further importation of slaves. The ninth HctUm qf article 
second was accordingly incorporated in the constitution. It is 
in these words: '^ The migration or importation of audi persons 
as any of the states now existing shall think proper to admits 
shall not be prohibited by the Congress prior to tiie year on^ 
thousand eight hundred and eight, but a tax may be imposed on 
such importation, not exceeding ten dollars for each person. 
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* By the article of the constitttdan just quoted Congress was pievent^ 
from passing any law to prohibit, prion. to tie year 1808^ tjie in^ortation df 
slaves into the United StateSf yet, no restndnt was imposed upon its power to 
prevent her citizens ftom engaging in the slave trade for the supply offireign 
eountries. And a eomentionofdekgatea from theMoSiion SodeHes e diMthed 
in^statiBof Conmetieui, New York, Ikwfyroeyf Pemuglvania, lklmoar$,and 
i£iryteN( having assembled on the first day of January, A. D. 1794^ at Phila- 
delphia, addressed a memorial to Congress, requesting, *< That a law mi^ be 
poisedtprohiUUng the traffic carried on by citizens of the United States for the sup' 
ply cfskaeB to foreign wOions, and preventing foreignera from Jilting out veaseb 
for the shoe trade in the parte of the Vniied States.*' This memoml was acted 
upon by Congress with great promptness, and. on the 22nd day of Blarch of 
the same year, an act of this body was passed, which prohibited, under the 
penal^ of the forfeiture of the ship and a fine of two thousand dollars for eadi 
p^non concerned, any citizen of the United States, or any foreigner, resident 
Aer^ for hirasdf, or for any other person whatsoever, either as master, factor 
or owner, from building, equipping. Sec. any vessel within any port or phce in 
the United states, or caunng, &c. for the purpose (tf carrying on any trade or 
traffic in slaves to any roBBiaif covittbt. ifigeraoWs Mridgmenty 670, And 
afterwards^ (Bfay 10, 1800,) it was made unlawful for any citizen of the United 
States, or otiier person r^sidmg within the same, directly or indirectly, to hiM 
any right or property in a vessel employed in the transportation of slaves from 
oneforeign country to another, and a penalty was incurred by a violation of tlua 
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As tlus article cencems the slave trade^ and not the condition 
of slaves after tiieir introduction into our country, in itself it 
has: no immediate connexion with the subject in hand. But 
certain laws have been enacted by Congress under the sanction 
of it, from which consequences have ensued of such a nature as 
to require more than a passing notice, particularly in regaid to 
the subject treated of in the first part* of this sketch. To illus^ 
trate this point satisfactorily, will require a minute detail of ^ 
provisions contained in the acts of congress aHuded to, as also a 
careful examination of several ads of the assemblies of some of 
the individual states of the Union. 

iThe time fixed by law for the annual meetifig of co^pgress, is, 
it will be recollected, the first Monday in December. The in^ 
terval betwe^ this date, in the year 1807, and that at which, 
by the terms of the constitution, the importation of slaves might 
be interdicted, was so l»ief, that it was obviously the dictate of 
Wtsd<mi to begin with Iegislation> on so momentous a subject, 
before the expiration of the preceding session.- Acccordingly, 
on the second of March 1807, an act was passed, ^y which 
such Importation yVomaftroac^, was utterly prolnbited after the 
first day of January, ohe thousand eight hundred and eight. 



aety of a forfeiture of such shave or r^ht as he mi^ hold, &c. and a fine of 
douUe l&e vUue of Sttch.diaze or right, &c. in the vessd, and, also, a ine 
equal to twice the vahie of his intesestin any ^ve wluch, at any time, night 
have been transported ki any such yessel, ' &e. Citizens of the United Statea 
wieie^ by the same aet, forbidden to serve on board any vessel employed in the 
dave trade, under the penalty of a fine not exceeding two thousand dollars 
and of imprisonment not exceeding two years. Md 67% 67S, 

Hy purpose in introdudng the subject of this note, is to evidence the sen- 
timents of at least a majority of the people of the United Stateis, in regard to 
the slave trade. Additional authority on the same point, may be derived from 
another aet of Congress, which was passed Februraiy ^8th, 1803, entitled, 
**An act to prevent the hnportation of certain persons hito certatn states, 
where, by the laws thereof, thdr adnusmon is prohibited." tbk law, the pur- 
port of whidiis but obscurely intimated by the title, was designed as* co-ope- 
ration on behalf of the Federal Government, in carrying into efiect laws which 
had been enacted by our Atlantic states (both the skm-holdmg and the non- 
slave-bol<^ng,) to prdubit the importation of slaves fix>m foreign dominions in- 
to their respective territories. 

* See suprof page 19. 
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commonwealth, the person to whom such labour or service ia 
due, his or her duly authorized agent or attorney,, constituted in 
writing, is hereby authorized to apply to any judge, justice of 
the peace, or alderman, who on such application, supported by 
the oath or affirmation of such claimant, or authorized agent or 
attorney, as aforesaid, that tiie said fugitive hath escaped fimm 
his or her service, or from the service of the person for whom 
he is duly constituted agent or attoi^ey, shall issue his warrant 
under his hand and seal, and directed to the sheriff or any Nonsta- 
ble of the proper city or county, authorizing and empowering 
said sheriff, or constable, to arrest and seize said fugitive, who 
shall be named in said warrant, and to bring valid fugitive be- 
fore a judge of the proper county, which said warrant stmll be 
in the form or to the effect following: ^'State of Pennsj^lvimia, 

county, ss: The commonwealth of Pen»* 
sylvania to the rtieriff or any constable of 
county, greeting. Whereas it appears by the oath, or solemn 
affirmation, of that 

was held to labour or service, to » of 

county, in the ^rtate of , a|id 

that the said ^ hath escaped from the labour 

and service of the said You are 

therefore commanded to arrest and seize the body of the s(|id 

, if he be found in your edunty, and 
bring him, forthwith, before the person issuing the warrant, if a 
judge, (or if a justice of the peface or alderman) before /a judge 
of the court of common pleas, or of the district court, as t^e 
case may be, of your proper county, or recorder of a city, 90- 
that the truth of the matter may be inquired into^ and the said 

be dealt with as the constitution of 
the United States and the laws of this commonwealth directs. 
Witness our said judge, (or alderman, or justice, as the case 
rtay be,) at this day of 

A. D. one thousand eight hundred and .'^ By 

virtue of such warrant the person named therein may be arrest- 
ed by the proper sheriff, or constable, to whom the same shall 
be delivered within the proper city or county. 
Sect 4. Be it enacted^ Sec. That no judge, justice of the peace 
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or aMerman, sball issue a warrant, on the application of any 
agent or attorney , as provided in the said third section, unless 
the said agent or attorney shall, in addition to his own oath or 
a£Brmation, produce the ^tffidavit of the claimant of the fugitive, 
taken before, and certified by a justice of the peace or other ma- 
gistrate authorized to administer oaths, in the state or territory 
in which such claimant shall reside, and accompanied by the cer- 
tificate of the authority of such justice or other magistrate, tb ad- 
minister oaths, signed by the clerk pr prothonotary, and authen- 
ticated by the seal of a court of record, in such state or territory, 
Which aflSdavit shall state the said claimant's title, to the service 
of such fugitive, and also the name, age and description of the 
person of such fugitive. 

Seet. 5. Be it enacted, fyc. That it shall be the duty of any 
judge, justice of the peace or alderman^ when he grants or issues 
any Wari^ant Under the provisions of the third section of this act, 
to make a fair record on his docket, of the same, in which he 
shall enter the name and place of residence of the person on 
whose oath or affirmation the said warrant may be granted and 
riso if an affidavit shall have been produced under the provisions 
of the fourth ^section of this act, the name and place of residence 
x£ the person making such affidavit, and the age and description 
of the person of ^ the alleged fugitive contained in such affidavit, 
"Bnd shall within ten days thereafter, file a certified copy thereof 
in the office of the clerk of the court of general quarter sessions 
of the peace or mayor's court, of the proper city or county; and 
any judge, justice of the peace or alderman, who shall refuse, or 
fi(3glect to comply with the provisions of this section, shall be 
deemed guilty of a misdemeanor in office, and shall, on con- 
viction thereof, be sentenced to pay, at the discretion of the 
court, any sum not exceeding one thousand dollars, one half to 
th^ party prosecuting for the same, and the other half io the 
commonwealth; and that any sheriff or constable, receiving and 
executing the said warrant, shall without unnecessary delay, 
carry the person arrested before the judge, according to the exi- 
gency of the warrant; and any sheriff or constable, who shall re- 
fuse or wilfully neglect so to do, shall on conviction thereof, be 
sentenced to pay, at the discretion of the court, any sum not ex- 
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ceeding five hundred dollars, one half to the party pn>sectttiii(^ 
for the same, and the other half to the commonwealth, or shiU 
also be sentenced to imprisonment, at hard labour, for a time 
not- exceeding six months, or both. 

Sect 6. Be it enacted, ^c. That the said fugitive from labour 
or service, when so arrested, rtiall be brought before a judge, as 
aforesaid, and upon proof, to the satisfaction of such judge, that 
the person so seized or arrested, doth, under the laws of the 
state or territory from which he or she fled, owe service or la- 
bour to the person claiming him or her, it shall be the duty of 
such judge to give a certificate thereof, to such claimant, his or 
her duly authorized agent or attorney, which shall be sufficient 
warrant for removing the said fugitive to the state or territory 
from which he or she fled: Provided j That the oath of the. owner 
or owners, or other person interested, shall in no case be reneiv)- 
ed in evidence, before the judge, on the hearing of the case. . 

Sect 7. Be it enacted, ^. That when the fugitive shall be 
brought before the judge, agreeably to the provisions of this aot» 
and either party allege, and prove to. the satisfaction of the said 
judge, that he or she is not prepared for trial, and have testimoi- 
ny .material to the matter in controversy that can beobtained in 
a reasonable tidie, it shall and may belawfiil, unless security, 
satisfactory to the said judge, be given, for the appearance of the 
said fugitive, on a day certain, to commit the said fugitiv.e to 
the common jail for safe keeping, there to be detained at the ex* 
pense of the owner, agent or attorney, for such time as the said 
judge shall think reasonable and just, and to a day certain, when 
the siud fugitive shall be brought before him by habeas coipus, 
in the court house of the proper county, or in term time^ at the 
chamber of the said judge, for final hearing and adjudication: 
Prbvided, That if the adjournment of the hearing be requested 
by the claimant, his agent or attorney, such adjournment shall 
not be giranted, unless the said claimant, his agent or attorney, 
fifcall give siecurity, satis£aictory to the judge, to appear and pro- 
secute his claim, on the day to which the hearing shall be ad- 
journed: Provided, That on the hearing last mentioined, if the 
judge committing the said fugitive, or taking the security as 
aforesaid, fhould be absent, sick or otherwise unable to attend. 
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k shaH be the duty of either of the other judges^ on notice given; 
to attend to the said hewring, and to decide thereon, v 

Sect 9. JBe it enacted^ ^c. That no alderman orjairtice of 
the peace of this commonwealth shall have jurisdiction, or take 
cognizance of the case of any fugitive from labour, from any of 
tiie United States or territories, tinder a certain act of congress, 
passed oa the twelfth day of February, one thousand seven hun- 
dred and ninety-three, entiled '^An act respecting fugitives from 
justice, and persons escaping from the service of their masters;" 
cor shall any alderman or justice of tibe^ peace, of Ihis common- 
wealth, issue or grant any certificate or warrant of removal, of 
toy such fugitive from labour, aa aforesaid, except in the manner 
and- to the effect provided in the third section of this act, upon 
the application, affidavit or testimony of any person or persons 
whatsoever^ under, the said act of congress, or under any dther 
law, authority or act of the congress f)f tht United States; and if 
any alderman or justice of the peace of this commonwealth, shall 
contravene the provisions of this act, take cognizsmce or jurin- 
diction of the case of any such fiigitive as aforesaid, except in the 
manner herein before provided, or shall grant Or issue any cer- 
tificate or warrant of removal as aforesaid, then, and in either 
case, he shall be deemed guilty of a misdemeanor in office, and 
shall on conviction thereof, be sentenced to pay, at the discretion 
of the court, *any ^um not less than five hundred doHsrs, nor ex- 
ceeding one thousand dollars, the one half to the party prosecut- 
ing for the same, and the other half to the use of this common- 
wealth. - 

Sect 10. Be it enacted^. ^c. That it shall be' the duty of the 
judge or recorder, of any court of record of this commonwealth, 
when he grants or issues- any certificate or warrant df removal, 
of any negro or mulatto, claimed to be a fugitive from labour, 
to the state or territory from which he or she fled, in pursuance 
of an act of congress, passed on the twelfth day of February, one 
thousand seven hundjred and ninety-three, entitled ^^An act re- 
specting fugitives from justice, $nd persons escaping from the 
service of their masters," and of this act, to make a fair record 
of the same, in which he shall enter the name, age, sex and a 
general description of the person of the negro or mulatto, for 
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wkom be shall grant such certificate dr warrant of removal, to- 
gether with the evidence and the name of plaoes of residence of 
the witnesses, and the party claiming such negro or mulatto, and 
shall within ten days thereaAer, file a certified copy thereqf, in 
the office of the clerk of the couct of genraal quarter sesnons of 
the peace, or mayor's court of the cify or county in i^hich he may 
reside." 

But, notwithstandkig ti&e Midenoy of these regulations, is to 
throw around the person claimed as a fugitive slave, a mueh 
greater seoority than he before possesaed, yBt sinoe, by the de- 
cision of the Supren^ Court of the state, the oertifieate of the 
judge, &c. is to be regarded as conclusive evidence of a right iti 
the individual to whom it is granted, to ren^ove hia captive to a 
land where his very cdour is his condemnation, it is manifest, 
that even in Pennsylvania, great injustioe to coiourod perisonaini^' 
still be perpetrated with iflopunity. But in those atates, where 
a justice of the peace, with, perhaps, no other knowledge of ju- 
Hsprudenee than the almost boundless estent of hia powers, and 
no regard for his reputation, except what .the dread of punishment 
may inspire, sits, if he ^o please, in the .privacy of his cham- 
ber, the, sole arbiter of the bw) and the faet^ who will say, 
that man^^oli^ may not be proasQuted tinder the panoply of 
tho^w? 
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CHAPTER IV. 

OF THE jrURISmCTION OT THE FEDERAL GOTERNBCENT OVER THE 
TERRITORIES HOT TET FORMED INTO STATES. 

By s^yeral treaties with fcnreign powers, and by cessions 
{torn many of the original states <^ the confederacy, the Fade* 
ral Gk>yernment has, at different times, acquired lawful and 
peaceable possession of a vast extent of country, much of which 
is not yet formed into states, but is known by the name of 71^- 
ritories. Over these Territories, the Federal (Government is 
expressly authorized by the constitution, to exercise entire ju- 
risdiction. The provision alluded to, of tiie constitution, is 
this: ^Congress shall have power to dispose of, and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States.'' ^^/. 4, § 3. Un- 
less, therefore, the treaties and acts of cession impose condi- 
tions, the authority of the Federal Crovernment over the Terri- 
tories,^ is without limit And such is not only the plain intent, 
but has been the uniform construction of this article of the con- 
stitution. • 

The territory north west qf the river Ohio^ was ceded, hap- 
pily, upon the condition, that slavery should not be permitted 
there! On the contr^pry, the deed of cession of the territory 
south of the same river, forming at tEis time the state of Ten- 
nessee, made it imperative on Congress to tolerate it within 
the limits of that cession. The treaties by which the Federal 
Government derive title to Louisiana and the FloridaSf con- 
tain no provision on the subject 

With respect to Louisiana, previous to the formation of a 
state out of a part of its territory, it was competent to the United 
States to have annihilated the institution of slavery within the 
whole of its extensive borders. It is competent for her now to 
do so, as to those portions which are not comprised within the 
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bounds of the tv\ro states have been created out of it It is 
hardly necessary to apply this remain specifically to the FIo- 
ridas: they are, obviously, in a similar predicament. 

The abolition of slavery in her territories, has not been at- 
tempted by the Federal Government But highly important re- 
gulations have been made by Congress, on a point not very re- 
motely allied to that subject On the 7th of April 1798, an act 
was passed by this body, /'Authorizing the. establishment of 
a government in the Mississippi Territory;" the seventh sec- 
tion of which provides^ ''That after the establishment of the 
aforesaid government, it shall not be lawful for any person or 
persons to import or bring into thb said Mississippi Territory y 
from any port or place, without the limits of the United States, 
or to cause or procure to be so imported, &c. or knowingly to 
aid or assist in so importing, &c. any slave or slaves^ and that 
every person so ofiending, &c. shall forfeit^ &c. for each and 
every slave so imported, &c. the sum of three hundred dollars, 
Sit. ^xA that every slave so importedj Spc. shall thereupon be- 
eome entitled to and receive his or her freedom. See acts of 
the 2nd session of the 5th CongresSy chap. 45. This section 
is incorporated without the least variation, except as to the 
name of the territory, into the act of Congress passed March 
26, 1804, entitled, ^'An act erecting Louisiana into two terri- 
tories, and providing for the temporary government thereof," 
with supplementary regulations, prohibiting, tn the first place, 
under an equal penalty, the introduction into Louisiana Terri- 
tory, "from any port or place within the limits of the United 
States, &c. any slave or slaves which ha4 been imported since 
the first of May, 1798, ii|to any port or place within the limits 
of the United States, or which should be imported thereafter 
from any port or place without the limits of the United States," 
and concluding in this manner; ^^ And no slave or slaves shall 
directly or itidirectly be introduced into said territory, except 
by a citizen of the United States removing into said territory 
for actuai settlement ^ and being at the time of such removal 
bona fide owner oi such slave or slaves, and every slave import- 
ed or brought into the said territory, contrary to the provisions 
of this act, shall, thereupon, be entitled to and/^eeive his or her* 
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freedom." Acts of the 1st session of the ^tk Congress^ chap. 
38, § 10. 

This act docs honour to the illustrious body from which it 
proceeded. In practice, however, its benefits were of much 
less value than one, not fully conversant with the mode in which 
the DOMESTIC slave trade is prosecuted, would be led to infer. 
A prohibition on this subject, to be effect ualj should be absolut£ 
AND WITHOUT ANT EXCEPTION. Actual scttlcrs and bona fide 
owners mdiy protect this traffic to an extent adequate to the de- 
mand, without incurring a risk at all commensurate with the 
probable gain. 

But the act is of great moment, as a precedent to Congress, 
in regard to the Missouri, the Arkansas, and Florida Territo- 
ries. The defects which have been suggested, may be easily 
supplied. Let the introduction of slaves into these territories, 
be, without delay, wholi-y fokbidden. Humanity and religion, 
the character of our country — ^thc true interests as well of the 
slave-holding, as of the non-slavc-holclinp; states, demand this to 
be done. 
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NOTE TO PAGES 111—12. 

The form in which it was found convenient to print the table 
inserted on the above pages, prevented the following note from 
being added in its proper place. 

In forming this table, a difficulty has been experienced, of 
which the reader should be apposed. The Revised Code of 
Mississippi was prepared chiefly in 18S1 and 1822, by Gover- 
nor PoindexteTf under the authority of an appointment for this 
purpose, by the legislature. The excellence of its execution, 
evinces that much time and study were bestowed upon it I am, 
nevertheless, not able to learn to my entire satisfaction, either 
from the code or from the constitution of the state, whether or 
not, the common law or any part of it, is recognized tiiere.^ It 
is declared in the constitutionj that, ^^cUl laws and parts of 
laws now in force in the Mississippi territory, and not repug- 
nant to the provisions of this constitution, shall continue and re- 
main in force as the laws of this state, until they expire by their 
own limitation^ or shall be altered or repealed by the legisla- 
ture thereof." The expressions ^^parts oflaws^^^ and, ^^expir- 
ing by their own limitations'^ seem to refer exclusively to 
statutes and not to the common law. — ^The Revised Code, is a 
collection of public statutes, and is so expressly denominated. 
It contains no statute which adopts the common law or any^ por- 
tion of it I incline^ therefore, to the opinion, that it is not in 
force there. Feeling, however,* some hesitancy, I have not 
ventured to speak peremptorily on this point, but have stated in 
the table, in many instances, under the head of ^^punishment of 
white persons," ^ not provided for by statute;'^ which implies, 
according to the view which I have taken, that white persons 
are not at all punishable for any of these offences. Some, in- 
deed, are not offences by the cpmmon law. — ^The same remark, 
" not provided for by statute," might with propriety have been 
noted in reference to the punishment of white persons, for of- 
fences, Nos. 20, 21, 22, 23, 25, 26, and 27, instead of that 
^hich I have given, i. e. **a fine not exceeding 300 dollars, 
and may at the discretion of the court, receive 39 lashes." For 
this is the puniriiment assigned for a crime somewhat different, 
namely, tnisprisionor concealment of the felonies mentioned. 
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